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Introduction

SYSTEMIC CONSTITUTIONAL
DYSFUNCTION

President Richard Nixon’s expansion of the Vietnam War into Cambodia in 1970
triggered years of social, political, and legal debate. Students at Kent State Uni-
versity were protesting the Cambodia invasion that year when Ohio National
Guardsmen opened fire and killed four of them.! Between then and 1973, Con-
gress repealed the 1964 Gulf of Tonkin Resolution that authorized the escalation
of the Vietnam War, and engaged in prolonged battles over funding and statu-
tory authority related to Cambodia. Although majorities in the House and
Senate pushed to end the bombings in appropriations bills, they did not have
the needed two-thirds to override Nixon’s vetoes. This impasse ended with a
compromise between the branches to end operations in Cambodia effective
August 15, 1973.% Over this same tumultuous period, federal courts were drawn
into the fray by novel types of litigants challenging the constitutionality of the
Cambodia campaign, including suits by soldiers, their families, taxpayers, the
state of Massachusetts, and members of Congress. Federal judges were divided
on these claims, but ultimately decided that they did not have the institutional
competence and power to end this chapter of the Vietnam War.

Until now, the complex legacies of those first member cases have not received
in-depth attention. House members Parren Mitchell (D-MD) and Elizabeth
Holtzman (D-NY) filed the first interbranch lawsuits in U.S. history in 1971 and
1973, respectively. Even though Mitchell and Holtzman both lost, their cases
spawned a new and controversial arena for constitutional conflict. Echoes of the
institutional patterns seen in those first suits have persisted for decades and de-
serve a new look: presidents repeatedly expand their domestic and foreign policy
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powers, majorities of Congress do not protect their institutional prerogatives con-
sistently, and federal courts are wary of getting involved. This book is the first to
examine all of these cases together and is driven by a simple question: Are mem-
ber suits a solution to overweening executive power?

This book says no. Congressional litigation is a powerful symptom of consti-
tutional dysfunction, but will never be the cure. Federal courts cannot rebalance
the system alone—regardless of plaintiff. For this and other reasons, member
litigation can bring special attention to a broken separation of powers system,
but not repair it. Presidents repeatedly expand their domestic and foreign policy
powers without direct authorization. It is unrealistic for a federal court to order an
end to military action and expect a president (any president) to withdraw troops
without protest. Judges might fear a double constitutional crisis—on the policy is-
sue and then on their institutional credibility if they are ignored by an ostensibly
co-equal branch. The real problem is that Congress defends its powers tepidly
and inconsistently, often due to partisan motivations. Congress also undermines
systemic health when it attacks itself through various legislative process “reforms”
that reduce member powers and majority rule. In both types of cases, federal
courts have opted not to force Congress to embrace the fullness of its powers.

Despite the long odds of success, hundreds of members of the House and
Senate have filed or joined these suits out of frustration with the status quo.
They have sued individually, in groups up to 196 members at a time, and twice
with the blessing of a chamber majority. Members have sued ten times to stop
military actions ordered by seven presidents, spanning five decades. They have
also sued to stop two presidents from unilaterally withdrawing from treaties.
Representatives have also sued to overturn executive orders and other adminis-
trative actions on domestic environmental protection and health care. Members
have gone to federal court five times to stop their own legislative processes that
were designed to take power from simple majorities, including base closure
commissions, the line-item veto, and even the Senate filibuster.

One problem with these lawsuits is that they rarely succeed, even on their own
terms. Judges may buck precedent to take up and rule something unconstitu-
tional, but then what? The very problems that inspired the cases (aggressive pres-
idents and feckless congressional majorities) may complicate the enforcement of
the decision. Furthermore, these lawsuits can backfire in various ways. The justi-
ciability doctrines federal courts have used and developed to dispense with these
suits inadvertently normalized many of the very institutional problems the suits
tried to stop. Before hearing a case on the merits, judges increase the burden on
the members to show disapproval of the situation, which usually requires su-
permajorities. On the very rare occasion that members win a case, majorities of
the House and Senate try to get around the decision rather than build upon the
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institutional victory. Over time, members’ partisanship gets in the way of consis-
tency. Republicans in the House and Senate sue Democratic presidents and vice
versa, making serious constitutional claims look like legal gimmicks.

The lesson is that if members are serious about taking back power, they should
pursue legitimate constitutional claims in “regular politics” outside the judicial
system. Constitutional values of representation, deliberation, and accountability
ideally result from open and direct engagement between multiple policy, party,
and branch perspectives.

While the book agrees with federal judges who say these lawsuits place far too
much pressure on courts to solve complex policy problems, we should still ap-
preciate, and even sympathize with, these member-plaintiffs. Members allege in-
stitutional injuries that harm Congress as a coequal branch, which they are best
suited to articulate. Background interviews for the book with members, one leg-
islative aide, and members’ attorneys (a dozen of interviews all together), span-
ning both parties and a variety of foreign and domestic policy cases, reveal deep
frustration with Congress’s disadvantage in the modern policy process. These plain-
tiffs emphasize the human costs of policies at the local, national, and international
levels as motivations to sue. Scholars and political observers likewise rue presiden-
tial expansionism, as well as the passivity of congressional leaders and members.?
But members themselves see the policy and institutional damage of these trends
up close; litigation provides another outlet for their frustrations and constitutional
arguments. Member-plaintiffs often pursue multiple strategies on policy in tan-
dem and are involved in committee and floor lawmaking as well as the legal front.
Members often file the lawsuit because they know the regular legislative process
will stall or fail to overcome a presidential veto even if they manage to pass a bill
that curtails executive branch power.

Member lawsuits deserve attention individually and together as separation of
powers phenomena that are distinct from private litigation on the same topics.
Private suits are more likely to succeed for a variety of reasons, while member
suits provide an index of constitutional dysfunction. Member lawsuits do not of-
fer a simple solution to past, present, or future institutional imbalances, but they
certainly provide opportunity for fresh analysis on how constitutional separation
of powers principles can fall apart without deep and wide support.

Fraught Role of Courts

Federal courts do not welcome all types of constitutional conflicts. Like Congress
and executive branch, the federal court system developed into an extraordinarily
broad branch of government that touches every facet of our lives. Unlike the
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other branches, however, the courts’ only real power is their legitimacy. This
structural weakness makes the courts wary of taking on certain areas of constitu-
tional law while being particular about the types of cases that are appropriate for
legal resolution. Federalist 78 describes the constitutional design of federal courts
as the “least dangerous branch” as they lack enforcement powers. “It may truly
be said to have neither force nor will, but merely judgment; and must ultimately
depend upon the aid of the executive arm for the efficacy of its judgments.”* In
part for these reasons, federal judges have long crafted standards on whether,
when, and why to take certain cases.’ The formal role of federal judges includes
congressional laws of jurisdiction (whether the court can hear a case) and their
own developed norms and precedents of justiciability (whether the courts should
do so). Judicial legitimacy depends upon courts’ adhering to standards about
whether, why, and how to take cases.

Some justiciability doctrines focus on the litigants’ claims of injury and the
timing of the case (called standing, mootness, and ripeness) and while other doc-
trines are about the issues themselves and whether courts are appropriate ven-
ues (called political questions and equitable discretion). The first issue that judges
must grapple with is who or what has been “injured” by the government power
or process at issue, as well as whether courts are able to provide a remedy for the
alleged injury. These fundamental threshold questions have been central to judi-
cial politics since Marbury v. Madison in 1803.° Appointed federal judges serving
lifetime terms may be more insulated from public opinion than the elected
branches, but they are quite aware of their institutional strengths, weaknesses,
and potential effects of their powers on politics.

Standing is the single most crucial hurdle for plaintiffs to pass and allow judges
to assess whether cases can be heard on the merits. Congress members’ claims of
institutional injuries are particularly hard to prove. To establish standing to sue
under Article I1I of the U.S. Constitution, plaintiffs must show that: “(1) they have
suffered an injury that is both ‘concrete and particularized” and ‘actual or im-
minent,” not ‘conjectural’ or ‘hypothetical’; (2) that the injury is fairly traceable
to the conduct of which they complain; and (3) the injury is likely to be redressed
by a court decision in their favor. The party seeking to demonstrate standing bears
the burden of establishing each element.””

Via standing and additional hurdles, judges generally have the institutional
right to reject congressional lawsuits before getting to the merits, although the
book shows they are often divided amongst themselves about which doctrine to
emphasize in the process. We will also see that a vocal minority of judges from
the district court level to the Supreme Court believe these cases are indeed justi-
ciable and that the Court has an obligation to take them up.
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Either way, the specific arguments that federal courts use to accept and reject
cases based on justiciability reveal the judges’ own (dis)comfort with the issues
at hand and their views of other options for the litigants to resolve their claims.
Justiciability is therefore the language judges use to signal their broader views of
their own branch’s “proper place” in the separation of powers system. Scholars
have long argued about why and how courts have developed and utilized these
standards regarding member suits specifically—and separation of powers ques-
tions more broadly—including law professors® and even the research arm of
Congress.?

This book appreciates and engages these efforts, while asking bigger questions
than whether/how/should courts take up these cases. The starting point is the as-
sumption made by the framers that each branch’s unique perspective on the same
issues will be fed by different electoral timetables, constituencies, and the ever-
present human drive for power. “Ambition must be made to counteract ambi-
tion. The interest of the man must be connected to the constitutional rights of
the place,” as said in Federalist 51.1° The use of the word “must”—twice—implies
that a healthy separation of powers system requires peaceful but consistent
interinstitutional combat. Member lawsuits expose the unevenness of institutional
ambition today. Why are members turning to the courts if their own chambers
can flex constitutional muscles more directly?

By the same token, what would the Supreme Court—or any court in the fed-
eral system—gain by accepting member cases regularly and ruling on the merits?
Like other areas of constitutional law that inspire cries of “judicial activism” or
“legislating from the bench,” separation of powers cases are extremely risky for
federal judges. What would happen if the Supreme Court ordered a war uncon-
stitutional and the executive branch did not obey? Or what if it did? These ques-
tions go right to the heart of the countermajoritarian position of the federal courts
in American politics. Alexander Bickel famously said that the Court’s fraught place
in the political and policy landscape should compel it to find ways of avoiding
conflicts, if possible, by utilizing the “passive virtues” of justiciability doctrine.
Bickel said the Supreme Court has three choices: “It checks, it legitimates, or it
does neither.”!! His point was that all three actions are appropriate, and doing
nothing in some cases actually gives it the power to do more in others.

Around the same time, in 1962, the Supreme Court defined the political ques-
tion doctrine (PQD) in a case that was more about federalism than separation of
powers. The concept of PQD goes way back to Marbury, but in Baker v. Carr the
Court articulated a specific bundle of questions to assess the appropriateness of
its taking a case. With an eye toward avoiding as many “political” questions as
possible, judges assessed whether the Constitution granted the power to decide
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elsewhere. In addition, judges could conclude that they lacked fact-finding capac-
ity. The majority in Baker v. Carr added that judges should consider whether, in
taking on a case, they risked offending one or the other branch, as well as “the
potentiality of embarrassment from multifarious pronouncements by various de-
partments on one question.”'? Although the Supreme Court added that the PQD
was not meant to avoid all “political cases,” the doctrine’s broader implications
came under fire for fear that it would cordon off certain types of constitutional
questions from review indefinitely, if cemented by repeated precedent.!

The PQD was tested again and again in the midst of interbranch warfare in the
1970s and 1980s, leading prominent legal academics to weigh in on its appropri-
ateness. Louis Henkin argued that the PQD erroneously leaves the impression
that certain controversies are not, in fact, legitimate constitutional questions. This
mistake may encourage the branches to proceed without deeper reflection, includ-
ing on foreign policy, which was once a routine area of judicial disposition.'*
Jesse Choper went in a different direction, saying that federal courts have a
structural specialty to handle individual and group rights claims, while federal-
ism and separation of powers concerns can work themselves out through the
regular political process."

Meanwhile, Congress members continued to turn to the courts for help in re-
straining presidents. After a new round of suits in the late 1970s and early 1980s,
Federal Judge Carl McGowan said standing, ripeness, and even the PQD were in-
adequate to this type of claim. He said that even fully justiciable questions can be
ill suited for resolution in the courts when the members had not exhausted their
other institutional options. Instead, McGowan preferred equitable discretion. “In-
voking the court’s discretion to deny an equitable remedy when the petitioner
could get adequate relief from his fellow legislators seems to be the most satisfy-
ing way of resolving these cases. It avoids the difficulties and confusions engen-
dered by the doctrines of standing, political question, and ripeness, and affords
the court wide latitude to choose the course that it believes to be most in the
public interest under the precise circumstances before it.” ¢ Of course, the doctrine
had its critics, but it added another judicial tool to deflect member cases in a man-
ner that encouraged members to support the Constitution’s separation of powers
system.!”

However, the plaintiffs say it is not so simple, as the president’s veto is a
formidable obstacle to any bills that attempt to curb presidential power—from
military campaigns to executive orders on domestic policy. Under these circum-
stances of deferential courts and congresses, is there any power in U.S. politics
that can really stop a president? One answer is public opinion: “The formal insti-
tutional constraints that Congress and the courts impose on presidential unilat-
eral action are feeble. As a result, recent scholarship suggests that public opinion
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may be the strongest check against executive overreach.”'® Yet public opinion is
an imperfect vehicle for reining in presidents and inspiring Congress to fight back
for a variety of obvious reasons, including its partisan volatility. Voters, like par-
tisans in the branches, may root for their preferred presidents to expand powers
and then profess horror when the opposition party’s president follows suit. In-
stead, members of the House and Senate could try to lead public opinion in these
areas by being more consistently ambitious in an institutional sense. If Congress
stood up for itself, neither the president nor the Supreme Court would have the
“final word.” The ways that members routinely punt big questions to the court
that they can and should answer themselves inadvertently exaggerates judicial
power. This book joins a long list of other work that views federal courts, in-
cluding the Supreme Court, as one of many institutions and arenas to hash out
constitutional conflicts—not the last stop.!”

There is also another alternative to member lawsuits—conventional private
plaintiffs allow the courts to take up the same constitutional questions that are raised
by congressional litigants, but without some of the justiciability problems. The
book contrasts private and public litigation on similar subjects to show federal
courts’ inconsistent comfort with being part of public policy dialogues. An impor-
tant separate issue (not taken up by the book) is judicial power to support con-
gressional prerogatives on oversight and investigations. Total judicial restraint
across these other areas would certainly increase presidential power.?

In addition, on civil rights and liberties claims, federal courts can check pres-
idential power expansion by simply asking whether he has received authority
to do what he is doing. Cases on post-9/11 detainee treatment under President
George W. Bush, drone strikes under President Barack Obama, and the “travel
ban” cases under President Donald Trump all bring legitimate constitutional
questions to the court system through high profile injury claims. Whether these
private plaintiffs were satisfied or not, the political result of the courts’ actions
reverberate through the entire electoral system. Regardless of the outcome of a par-
ticular case, the policy ball often returns to Congress’s court, if it wants it. Courts
can scrutinize presidential power any number of ways, but they cannot force mem-
bers and leaders to take the reins.

Broad constitutional dialogues also take pressure off the courts to “resolve
problems,” despite having such limited enforcement power. James Bradley Thayer
noted over a century ago that the federal courts” “incidental and postponed con-
trol” over constitutional violations should cue a “narrow” view of action. In a
similar vein, Herbert Wechsler famously advocated a cautious role for the Supreme
Court—one that was restrained by an adherence to consistency and “neutral
principles,” not simply related to “prudential” institutional strategies and policy
preferences. While Wechsler cautioned against the courts’ becoming a “naked
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power organ,” “courts have both the title and the duty when a case is properly
before them to review the actions of the other branches in the light of constitu-
tional provisions.”?!

Just because federal courts are wary of congressional litigation does not mean
they are bystanders in presidential power development. There is a long historical
record of examples where federal courts have been inclined toward presidential
power for a variety of reasons.?? In short: if the courts take member cases, mem-
bers risk losing on the merits. Out of pure pragmatism, then, Congress must be
willing to step into constitutional controversies head-on.?

Layout of the Book

The six chapters of this book review the federal courts’ actions across three areas
of constitutional law crucial to understanding the separation of powers system:
presidential war powers (part 1); House and Senate legislative processes (part 2);
and other types of unilateral executive actions at home and abroad, including
treaty withdrawals and executive orders (part 3). Each of the three parts contains
two chapters: one that examines scholarly treatments and constitutional law re-
garding private federal court litigation, and one that concentrates on congressio-
nal members’ lawsuits on the same topic. The three parts are arrayed in a loose
chronological order, with some exceptions. War powers come first because the
very first congressional lawsuits ever challenged President Nixon’s bombing cam-
paigns in Cambodia, as mentioned above. Legislative process lawsuits dominate
in the 1980s and 1990s. Part 3 looks at executive orders and treaty withdrawals
from the late 1970s through today. One recent member lawsuit on enforcement
of the 2010 Patient Protection and Affordable Care Act (“Affordable Care Act”)
was settled in 2017. As of this writing, two ongoing member lawsuits concern
President Trump’s alleged acceptance of emoluments through his business
interests and his invocation of emergency power to expand the southern bor-
der wall.

The chapter pairings are meant to highlight the similarities and differences
between private and public litigation on the same topics. Private litigation is nec-
essary when the plaintiffs do not have another way to get direct relief from
legitimate injuries related to presidential or executive branch power, but that
argument does not apply to Congress. Throughout all chapters, institutional rhe-
toric and action across all three branches drive the inquiry, with emphasis on
judicial rulings and reasoning. All three branches’ official words and decisions
form the real-world basis of constitutional interpretative change. Public archives,
largely available online (with free access, such as the Government Publishing
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Office website, National Archives, and Congress.gov), and university subscrip-
tions (e.g., to the HeinOnline and LexisNexis databases) were supplemented
with two trips to the Library of Congress to look at special legislative archives
that were especially instructive in members’ war litigation.

The congressional litigation chapters also include information from my inter-
views with member-plaintiffs and attorneys of record in their lawsuits.>* The
goal of the interviews was to understand the background of these suits and the
plaintiffs’ motivations, knowing the high bar to court acceptance of the cases on
the merits. Interviews are somewhat out of fashion in political science as a sole
method of research, but are very useful as a supplement to other sources, espe-
cially when there is no other reliable way to find out why these member-plaintiffs
pushed the cases against long odds. The twelve subjects include six former mem-
bers of Congress (four Democrats and two Republicans), five attorneys of record
for member-plaintiffs, and one legislative director for a former member of Con-
gress (also a Republican), who was authorized to speak on the member’s behalf.
Under the terms of my research proposal to the University of Louisville’s Institu-
tional Review Board, the subjects are not listed by name and interviews were
not recorded. Although the interviews were extremely helpful for understand-
ing litigants’ strategies, partisan context, and policy components of the lawsuits,
the official words and actions of Congress, the president, and the Supreme Court
drive each chapter.

Part 1: War Powers

War was once a three-branch question. The Constitution’s text has remained the
same, but Congress and the federal courts have receded from view. The ascen-
dant Cold War executive branch came at Congress’s expense, often voluntarily,
which indirectly shaped self-imposed judicial restraint. When majorities in Con-
gress repeatedly fail to confront unilateral presidential decisions, federal courts
claim to lack an entry point for judgment. So the default assumption now is that
presidents have unique and discretionary powers to start military action abroad,
with Congress in a supporting role and the courts largely out of sight. In this part
of the book, we see that federal court standards on private lawsuits are very dif-
ferent from public lawsuits.

Chapter 1 demonstrates that courts were once comfortable entering into the
fray when they have clear congressional guidelines about war authorization (pri-
vate lawsuits) and when members of Congress press their claims through politi-
cal as well as legal channels (Cambodia cases). This chapter also demonstrates
that federal courts can have a place in war powers conflicts—and they did up
through the mid-twentieth century, but only in individual plaintiff cases. Although
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no federal court has ever ordered a president to stop a war, there was once more
comfort in judicial engagement in war-related constitutional questions, at least
from the founding generation through the Civil War and beyond; the Cold War
changed all three branches’ orientations.

Chapter 2 shows the consequence of four decades of congressional and judi-
cial restraint that followed the passage of the 1973 War Powers Resolution. The
suits began with four challenges to President Ronald Reagan (on El Salvador, Ni-
caragua, Grenada, and the Iran-Iraq War), and one each against George H. W.
Bush (Persian Gulf War), Bill Clinton (Kosovo), George W. Bush (Iraq), and
Obama (Libya). These cases were dismissed for different reasons by the federal
courts, citing mootness, ripeness, standing, the political question doctrine, and
equitable discretion, usually in some combination, as barriers to adjudication.
Upon dismissal, federal courts placed the entire burden to rein in presidential power
on supermajorities in Congress, even though prior authorization may not have
occurred. This disapproval would ultimately require two-thirds of both cham-
bers to override a presidential veto. In these ways, federal courts normalized the
very dynamics the member-plaintiffs were targeting in their suits.

Part 2: Legislative Processes

Congress’s legislative process developments expose different kinds of existential
institutional questions than war powers. This part concerns Congress’s attacks
against itself—not presidential assertion of prerogative. Since the mid-1980s, the
House and Senate repeatedly delegated enumerated powers to the executive
branch and created new legislative processes that require two-thirds or three-fifths
votes. These “reforms” were designed to meet policy or partisan goals by attack-
ing simple majority norms and rules. Members say they want to tie their own
hands in the national interest.?> Some members of both chambers opposed to
these self-imposed obstacles filed suit in federal court five times to block or alter
them. The courts struck down two of the processes. Majorities then regrouped in
various attempts to get around the decisions rather than savor regained author-
ity. Congress’s determination to thwart its own prerogatives shows the depth of
its retreat from the framers’ vision of institutional ambition. Lawsuits can be a
potent method for members to express frustration but, ultimately, federal courts
cannot save Congress from itself.

In these ways, Congress’s legislative process changes prompt different kinds
of constitutional questions than foreign policy powers. The House and Senate have
long tinkered with legislative processes, including member prerogatives, commit-
tee powers, party structures, and chamber floor rules. The Constitution says,
“Each House may determine the Rules of its Proceedings” (Art. I, Sec. 5) and does
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not explicitly prevent delegation of power to the executive branch, supermajor-
ity chamber rules, or other self-imposed, complex processes. As with the rest of
the book project’s case studies, there is no political or scholarly consensus that
decreases in congressional power in any policy area are even a “problem” to merit
special scrutiny. Some scholars argue that congressional delegation of power and
complex internal reforms should be studied purely from a strategic party and pol-
icy angle, implying they are constitutionally harmless.?® Others show concern
that if Congress repeatedly undermines simple majority rule to fulfill its enumer-
ated legislative powers, there are profound impacts on public policy outcomes
and the representative and deliberative goals of the separation of powers system.
Recent scholarly consensus shows how federal courts inspire and provoke dia-
logues on an array of policies and procedures bounce through other branches,
states, and elections. In this view, federal court involvement can spur other parts
of the political system into action, but cannot and should not be seen as “final.”?’

Chapter 3 shows that even in private litigation cases, the federal judiciary is
not always comfortable getting involved. Two takeaways from this chapter are that
the federal courts are inconsistent in their interest in legislative process cases (the
last delegation of legislative power cases were decided during the New Deal) and
that when they do enter these debates they get roundly criticized for it (see de-
bate over the “legislative veto” case INS v. Chadha in 1983).

In chapter 4, we compare these private actions to five suits filed by members
of Congress against legislative processes. In the 1980s and early 1990s, lawsuits
filed by members span the Gramm-Rudman-Hollings deficit-reduction processes
of 1985; a base closure commission; supermajority tax increase rules in 1995; the
Line Item Veto Act in 1996, which inspired a landmark rejection of member law-
suits except when authorized by the chambers; and the Senate filibuster regard-
ing blockage of the Development, Relief and Education for Alien Minors
(DREAM) Act in 2007. Even when the Supreme Court struck down holdings that
could have conserved congressional prerogatives, majorities then tried new ways
to give up the same power. The determination of both chambers to thwart their
own enumerated powers (more often under split-party or Republican control)
shows the depth of Congress’s retreat from the visions of institutional ambition
articulated in the Federalist, as Congress takes the initiative to sacrifice institu-
tional power.

Part 3: More Executive Unilateralism

When it comes to such disparate issues as presidential treaty withdrawals and
domestic executive orders, the debate echoes an old one between President
William Howard Taft’s “whig” philosophy of presidential power and Theodore
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Roosevelt’s “stewardship” model. Are presidents bound by what the Constitu-
tion and Congress allow explicitly or by what they disallow? The difference in
these perspectives is profound. If presidents are allowed to act only on issues and
in ways that Congress authorized previously, no action by Congress means no
action by the president. If presidents look at the constitutional question as The-
odore Roosevelt did, presidents can do pretty much what they want unless the
Constitution and Congress disallow it. Congressional disallowance is especially
tricky because presidents can veto any bill that comes to them that is intended
to restrict his power. Congress would then have to overcome the sure veto by
two-thirds in each chamber. This constitutional question is relevant in one way
or another to all the chapters of the book but gets the greatest attention here due
to the specifics of the cases at hand.

Chapter 5 demonstrates the sprawling breadth of executive power expansion
in the twentieth century through private cases that challenged presidential firings
by Woodrow Wilson and Franklin Roosevelt, the landmark “Steel Seizure” case
under Harry Truman, financial settlements related to the Iran hostage crisis, the
post-9/11 cases of detainee treatment, and the most recent passport case on the
U.S. policy toward Israel’s capital. In almost all of these private litigation cases,
the Supreme Court looked at congressional intention and action to guide their
decisions. These precedents help us to understand the most recent legal contro-
versies against President Trump. Wherever federal courts can find Congress’s del-
egation of power, presidents will likely win.

Chapter 6 is equally diverse in the member cases, spanning the “pocket veto”
(a rare member suit success story, due to the Court’s narrow conception of insti-
tutional injury), three cases related to treaty changes/withdrawals, and a case on
the Affordable Care Act that was settled recently. All of these cases highlight the
way that conventional partisan warfare creeps into legal battles. Like the cases in
part 1, the member-plaintiffs in this chapter are attacking opposition presidents
for institutional behaviors and constitutional interpretations that they appear
to forgive in their own presidents. This partisan dynamic dilutes the power and
potential significance of the claim.

The pattern of aggressive presidents and deferential/ambivalent Congresses
stretches back decades under both parties’ leadership. The “court cure” sought
by many members of Congress is fundamentally flawed for many reasons, par-
ticularly as it can backfire on members in different ways. Certain justiciability
doctrines can legitimize the status quo, which is the opposite of the litigants’
intention. Courts can also take up the cases and rule against the members, or for
the presidents, taking away constitutional claims for future political engage-
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ment. These lawsuits are also unattractive to courts in a time of heightened
partisanship when litigants target opposition presidents but not their own. Al-
though the questions these litigants raise are legitimate, they are better suited to
more conventional institutional actions.

The Constitution’s framers built the separation of powers system to thrive
through the branches’” engaging with each other on policy principles and powers,
not punting to judges. Judges are understandably wary of accepting cases that have
long been discredited and that threaten to drag courts even deeper into the po-
litical morass. The 115th Congress was one of unified government, while the
116th is divided. Neither party’s members nor leaders in Congress have showed
sustained interest in holding their own presidents to the constitutional fire. The
judiciary cannot provide the institutional ambition that Federalist 51 assumed
would occur naturally within the House and Senate, especially when the so-called
institutional injuries do not offend majorities.

In the famous Steel Seizure case of 1952, the Supreme Court ruled against the
President Truman’s executive order to nationalize steel mills during a labor dis-
pute that threatened to disrupt production during the Korean War. Justice Rob-
ert Jackson’s concurring opinion (discussed in chapter 5) formed the basis of the
Court’s subsequent examination of separation of powers disputes. He warned
Congress to be mindful of its powers and assumed federal courts would main-
tain some interest in supporting fundamental principles of constitutional gov-
ernment. “With all its defects, delays and inconveniences, men have discovered no
technique for long preserving free government except that the Executive be under
the law, and that the law be made by parliamentary deliberations. Such institutions
may be destined to pass away. But it is the duty of the Court to be last, not first, to
give them up.”?® This book provides a new perspective on the unraveling of these
presumptions.






Part 1

WAR POWERS






WAR IS JUSTICIABLE,
UNTIL IT ISN'T

The framers of the Constitution disagreed about the meaning of its war powers
clauses as early as George Washington’s presidency. Washington’s Neutrality Proc-
lamation to keep the United States out of the war between Great Britain and
France prompted a series of dueling letters between “Pacificus” (Alexander Ham-
ilton) and “Helvidius” (James Madison) about whether the president had to wait
for congressional authorization before declaring a state of nonwar. Washington
ultimately decided to wait for legislative authorization.! But the United States was
unable to stay out of the conflict after all, which triggered the undeclared naval
“Quasi War” with France under President John Adams. Three cases related to
the Quasi War’s constitutionality went to the Supreme Court, all brought by
private plaintiffs who claimed economic damages from the skirmishes. The
Supreme Court scrutinized the legislative record to make its decisions and, in one
of the cases, rebuked President Adams’s administration for exceeding Congress’s
authorization.

These early war cases offer three lessons. First, if the very men who wrote and
ratified the Constitution disagreed on war powers, it should be no surprise that
later generations argue about them. Second, when federal courts hear conflicts
related to war, judges can examine the constitutionality of executive actions if
Congress provides a clear record of intent. Third, courts are in a stronger insti-
tutional position to resolve private lawsuits that claim specific economic injuries
from military actions than they are to resolve public (member) lawsuits that claim
vague institutional injuries. Private plaintiffs often have nowhere else to turn other
than courts while members of Congress can seek relief from their colleagues.

17
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A summary of private plaintiff lawsuits from the founding period to the early
twentieth century demonstrates these points and also contrasts this earlier
Supreme Court engagement in war powers conflicts with the first two member
cases surrounding the Vietnam War’s expansion. Member litigation began during
the Vietnam War out of frustration with imbalance of power that took perma-
nent root in the Cold War and then remained in our political culture under new
international pressures in the 1990s and after 9/11. These plaintiffs may genuinely
want to stop death and destruction, and turn to federal courts because of feck-
lessness in the House and Senate. But Courts cannot, will not, and should not do
Congress’s work for it. No amount of member litigation can correct these bipar-
tisan institutional developments. Member litigation is an index of separation of
powers dysfunction, not the cure.

Early Constitutional History

Institutionally protective members of Congress are rightfully frustrated. No matter
the party in the White House or Congress, presidents after 1950 have ordered
offensive military actions abroad before waiting for formal legislative authoriza-
tion. The intention and text of the Constitution says the opposite. In Article I,
Section 8, of the Constitution, Congress has powers to “declare War, grant Let-
ters of Marque and Reprisal, and make Rules concerning Captures on Land and
Water; To raise and support Armies, but no Appropriation of Money to that Use
shall be for a longer Term than two Years; To provide and maintain a Navy and;
To make Rules for the Government and Regulation of the land and naval Forces.”

Far from being unilateral, the president’s constitutional military authority is
drawn from what Congress authorizes, through declarations of war, other forms
of authorizing legislation, and policymaking through the annual budget process,
which can be supplemented anytime. If there is any special reservoir of war power
to be found in the Constitution, James Madison’s convention notes suggest that
a president can repel sudden attacks on U.S. soil, but that power would not ex-
tend to initiating purely offensive actions that begin outside of national territory.?
Most modern presidents, however, assume or claim much broader discretion from
the “executive power” clause (Art. II, Sec. 1) and the phrase that the president
“shall take care that the laws be faithfully executed” (Art. II, Sec. 3).>

The president’s only unilateral foreign policy power in the Constitution is
diplomatic: he can recognize foreign countries (stated as “receive ambassadors”
in Art. II, Sec. 3). The Senate must consent to nominations of executive branch
officials, and it approves treaties with a two-thirds vote (Art. II, Sec. 2). The
president’s other shared legislative powers can apply to foreign or domestic pol-
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icy, including the veto (Art. I, Sec. 7) and recommendation of legislation in the
State of the Union (Art. II, Sec. 2). Presidents are expressly forbidden from
spending money without prior congressional approval: “No Money shall be drawn
from the Treasury, but in Consequence of Appropriations made by Law” (Art. 1,
Sec. 9). The most important constitutional provision that modern presidents use
to justify their decisions to begin new military action is “The President shall be
Commander in Chief of the Army and Navy of the United States, and of the
Militia of the several States, when called into the actual Service of the United
States” (Art. I, Sec. 3). All modern presidents interpret this power broadly—and
say that they may order first strikes in foreign territory for the “national interest.”*

Yet, in Federalist 69, Alexander Hamilton described the Constitution’s pres-
idential war powers in far weaker terms, saying the “Commander-in-Chief”
provision “would amount to nothing more than the supreme command and
direction of the military and naval forces . . . while that of the British king extends
to the declaring of war and to the raising and regulating of fleets and armies—
all which, by the Constitution . . . would appertain to the legislature.”

By comparison to the legislative and executive branches, the Constitution’s de-
scription of the federal courts is short, lacking details on judges’ personal quali-
fications, any reference to judicial review power, and guidance on interpretation.
But war and foreign policy powers are expressly described in the Constitution and
can be the subject of legislation and interbranch disagreement just the same as
domestic economic issues. The framers did not signal that foreign policy cases
should be treated differently from others. “The judicial Power shall extend to all
Cases, in Law and Equity, arising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made, under their Authority;—to all
Cases affecting Ambassadors, other public Ministers and Consuls;—to all Cases
of admiralty and maritime Jurisdiction;—to Controversies to which the United
States shall be a Party;—to Controversies . . . between a State, or the Citizens
thereof, and foreign States, Citizens or Subjects” (Art III, Sec. 2). Marriage, re-
production, education, technology, the environment, and health care are not
mentioned in the Constitution but the Supreme Court rules on them. War pow-
ers and processes are mentioned: why are they off-limits?

Although federal courts have the authority to take up foreign policy and war
powers cases, engagement in these issues is neither automatic nor always desir-
able. Judges can exercise at least some control over the types of cases they hear,
especially at the Supreme Court. While Congress can regulate appellate jurisdic-
tion (Art. III, Sec. 2), the courts set their own standards for justiciability and can
shape their place in the political system through norms and precedent. Hamil-
ton anticipated in Federalist 78 that federal judges will be mindful of their lack
of enforcement power in their rulings, even as they have a duty to uphold the
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Constitution.® While war powers and related processes and policies can be es-
pecially fraught for court involvement, no provision in the nation’s founding
documents implies that judges have any less power or competence to accept
these types of cases and in fact courts have decided some important institutional
disagreements in this area. So the question among scholars is really the same one
as we see among judges—not whether federal judges can rule on foreign affairs,
but whether they should.

Debating Courts and War

In the twenty-first century, the most prominent scholarly debates on war powers
in political science focus on the constitutional roles of the president and
Congress, not the courts. From assessments of a new “imperial presidency” to
defenders of a “unitary executive theory”® and their detractors,” we know that
presidential war power is controversial, regardless of party in the White House.
Congressional actions (and inactions) have also received a fresh look, with some
studies highlighting House and Senate input prior to presidential war decisions
and afterward in the oversight process.!® Other scholars accuse Congress of abdi-
cation on war, or at least deep institutional ambivalence, evidenced by repeated
cycles of delegation and regret.!! A more nuanced view on executive power de-
velopment uses a lens of institutional virtues to assess constitutional boundaries
across a variety of policies.!? Scholars who are otherwise on different sides of the
presidential war powers debates nevertheless agree that courts should stay out.!
Yet there was once a lively debate in law and political science on whether and
how courts could reinvigorate the Constitution’s war powers clauses, before and
after the War Powers Resolution (WPR) of 1973. If a court found a presidential-
ordered military action a violation of domestic or international law, the presi-
dent could appeal to Congress for statutory approval.'* In other words, as John
Hart Ely put it, “Courts have no business deciding when we get involved in
combat, but they have every business insisting that the officials the Constitution
entrusts with that decision be the ones who make it.”!> One lesson from the
Vietnam War is that when governmental power goes unchallenged by both
other branches, there is little incentive for self-constraint by the president.
Foreign policy was not cordoned off as a blanket political question in Baker v.
Carr, which concluded that “it is error to suppose that every case or controversy
which touches foreign relations lies beyond judicial cognizance.”!” But the fed-
eral courts’ lack of enforcement power make war powers cases especially tricky.
In an article otherwise very critical of the Nixon administration’s Vietnam-era
military decisions, Alexander Bickel still argued that Congress had the burden to
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change the war’s direction, not the courts. He observed the Supreme Court’s
capacity to enforce its judgments were limited. “The Court cannot declare the
war unconstitutional and then do nothing about it. That would deny its nature
as a court of law, sitting to decide cases and see controversies to their resolution.
And it is on its nature as such an institution of law that the Court’s whole claim
to authority rests.”!8

Jesse Choper, meanwhile, said if Congress or the rest of the political system
chooses not to resist presidential actions, this consensus may indicate that “no
true constitutional violation has occurred. And if they seek to halt what they per-
ceive to be an unconstitutional executive incursion and fail, there is little reason
to believe that the Court will succeed when they have not.”!” Choper later updated
his argument to say war powers should not be justiciable because they do not in-
volve constitutional individual rights claims. “The judiciary should not inter-
vene in a matter that can be appropriately resolved within the political process.
Although the modern presidency is usually perceived as holding the much stron-
ger hand in conflicts between the executive and legislative branches over military
affairs, Congress has many effective tools available to express its disagreement.”?
Choper wants federal courts to preserve their institutional power for more vul-
nerable plaintiffs than politicians.

Louis Fisher and Neal Devins similarly reject efforts to rope the judiciary into
war power claims, arguing that courts are “ill equipped” to decide factual con-
flicts about the initiation of war but for different reasons than Choper. They main-
tain that congressional majorities have not set up proper constitutional conflicts
through regular legislative processes. While they are sympathetic with the argu-
ment that presidents often overstep their constitutional bounds on war, “in
surrendering its powers to the President, Congress has little reason to expect
assistance from the courts . . . unless and until Congress has joined the issue by
invoking its institutional powers.”?! And in other work, Fisher repudiates Su-
preme Court actions that are decidedly “pro-presidential,” and the fear of
ever-more expansive precedent is reasonable.”

At the center of these arguments are three facts of U.S. political and constitu-
tional life. First, in the nuclear age, national security has become synonymous with
the president’s branch. Second, Congress shrank back as the executive grew in stat-
ure, with partisanship often driving Congress’s inconsistent defense of its own
prerogatives. And third, courts now treat domestic and foreign policy differently,
and the precedent wall on the latter grew. “The President is therefore not uniquely
granted greater leeway in national security affairs because he is the primordial em-
bodiment of the nation’s sovereignty in international affairs, but because he the
Executive and as such is the nation’s agent in the unique legal realm which com-

prises the Law of Nations.”?
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When litigation arises about the executive branch’s use of power, federal courts
cannot be shunted aside for all claims. There is a place for private litigants who
have no other place to turn for relief, from habeas corpus claims (discussed in
part 3) to economic damages (discussed here and in parts 2 and 3). If their claims
hinge on whether the executive branch acted lawfully, courts can trace the line of
authority to Congress. The Constitution Project published a report saying as much
in 2005: “The federal courts have the constitutional power to decide whether the
use of force has been lawfully authorized. That justiciable question should not be
confused with the different non-justiciable political questions whether we should
go to war or whether Congress must use formal declaration, use-of-force statute,
or specific appropriation as the form of authorization. The courts can and have
decided the authority question incidentally to deciding the legal effects of the ex-

ercise of war powers.”**

Pre-Vietnam Private Litigation

As mentioned above, interbranch constitutional conflicts on war began within
five years of ratification. Most early questions were resolved politically among
Congress and the president. Federal courts were also brought in early on, and
showed they were capable of weighing in on questions involving the branches’
war powers. The Quasi War with France under President John Adams prompted
the first federal lawsuits on war powers. The Supreme Court ruled for legislative
primacy in offensive war action and for the Court’s power to say so. Some of these
precedents predate Marbury v. Madison (1803) and have never been overturned.?
The fact that Chief Justice John Marshall articulated a theory of political ques-
tions, discussed in the introduction to this book, did not preclude his own com-
petence and interest, or those of his successors, in taking war powers cases. These
cases are noteworthy beyond the issues at hand because Supreme Court judges
“sometimes spoke against the authority of the president to venture in war-making
activities against the express will or the silence of Congress. The fact that some of
the earliest of these decisions were written by justices who had been members of
the Constitutional Convention or participated in state ratifying conventions lends
additional weight to the importance of these early interpretations.”*

Quasi War litigants were private interests who claimed economic injuries, and
to adjudicate the cases federal courts had to decide whether France was an “enemy”
of the United States and, in effect, whether the country was legally at war. The
ambiguity of the conflict stemmed from the fact that Congress had passed laws
authorizing limited military activity, but did not declare war against France for-
mally. Justice Salmon Chase in Bas v. Tingy explained that “perfect” war (declared)
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and “imperfect” (authorized by Congress but not a formal declaration) were the
same for the purposes of the private compensation at issue in the case.?” In
Talbot v. Seeman, Chief Justice Marshall said the status of U.S. foreign affairs
rested with Congress. “The whole powers of war being by the Constitution of the
United States vested in Congress, the acts of that body can alone be resorted to
as our guides in this inquiry. It is not denied, nor in the course of the argument
has it been denied, that Congress may authorize general hostilities, in which case
the general laws of war apply to our situation, or partial hostilities, in which case
the laws of war, so far as they actually apply to our situation, must be noticed. To
determine the real situation of America in regard to France, the acts of Congress
are to be inspected.”?

The third and final Quasi War case concerned a presidential action on a ship
capture from a French port that went beyond congressional authorization of cap-
tures of ships headed to a French port. In this case, Chief Justice Marshall ruled
against the president’s orders, saying his “instructions cannot change the nature
of the transaction, or legalize an act which without those instructions would have
been a plain trespass.”? This case, Little v. Barreme, is often highlighted by schol-
ars who support judicial involvement in war powers cases, at least those brought
by private litigants. It is worth noting, as others have, that Marshall himself
established the parameters of the political question doctrine a few years earlier
in Marbury, saying that the Supreme Court should tread carefully when the issue
was better suited to the other elected bodies. Yet this case was not deemed to be
off-limits by the Supreme Court. As Edward Keynes observes, “While the Court
did not question the wisdom of congressional policy, the justices did not hide
behind procedural barriers to avoid deciding the legality of the seizure.”*® Michael
Glennon notes that “Marshall does not even consider the possibility that the dis-
pute might have constituted a political question, unsuitable for judicial resolu-
tion.” The takeaway from this seemingly minor case is that the executive branch
was not above the law, even in foreign policy, and the Supreme Court could
assess the question by examining the legislative record.”!

Between the Quasi and Civil Wars, federal courts heard several cases on legis-
lative and executive war power. The issues included the authorization for indi-
vidual actions against foreign governments, where the Supreme Court declared
that “it is the exclusive province of congress to change a state of peace into a state

of war.”?

Other cases were on habeas corpus petitions regarding men captured
in the United States and alleged to be levying war,* and property disputes related
to war at the beginning of the War of 1812.%* In these cases, federal court deci-
sions repeatedly endorsed a Congress-centered foreign policy by focusing upon
the statutes (or lack thereof) to determine the outcome of the issues. In two cases,

the Supreme Court leaned toward more contemporary notions of deference to
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presidential prerogative or political questions; the earlier concerned federal use
of state militia and the latter civil unrest.*® But soon after, the Mexican American
War gave the Supreme Court three additional opportunities to reinforce congres-
sional supremacy on general war powers.*®

The Civil War tested constitutional separation of powers in at least three sig-
nificant ways that would echo through war powers cases over a hundred years
later. President Abraham Lincoln admitted to going beyond the normal reach of
executive power when the rebellion began with Congress out of session. In his
famous letter to Congress upon its return in July 1861, he catalogued his actions
and his legislative requests for retroactive and future authority. “It was with the
deepest regret that the Executive found the duty of employing the war power in
defense of the Government forced upon him. He could but perform this duty or
surrender the existence of the Government.”’

Could the president exercise powers that are granted to Congress in the Con-
stitution? These questions are the center of at least nine federal cases on Lincoln’s
suspension of the writ of habeas corpus beginning in 1861, which is a centuries-
old originally common law rule that prisoners have the right to hear charges
against them and the reason for imprisonment. Article I, Section 9, of the Con-
stitution, which is the legislative article, says, “The privilege of the writ of habeas
corpus shall not be suspended unless when in cases of rebellion or invasion the
public safety may require it.” Lincoln granted the U.S. military authority to
arrest and hold citizens suspected of rebellious activities a month after his in-
auguration in March 1861, in the face of Virginia secession and the possibility
of Maryland’s following suit. To prevent that outcome in Maryland and protect
communication and transportation to Washington, with Congress out of ses-
sion, Lincoln ordered General Winfield Scott to arrest potential rebels and hold
them in military custody without access to civil courts. John Merryman was ar-
rested near Baltimore in May and received a writ of habeas corpus from Chief
Justice Rodger Taney, a Maryland native with southern sympathies and complex
judicial baggage stemming from the Dred Scott case of 1857. Taney, who was
riding circuit at the time and sitting as a trial judge, concluded Lincoln had the
power to suspend the writ, but, famously, Taney’s opinion was ignored by Mer-
ryman’s military jailers. “Lincoln ignored Taney, and that was the end of the
federal judiciary’s involvement with the suspension of habeas corpus. Neither
the Supreme Court nor the lower federal courts dealt with the issue again. The
action now passed to the president and Congress.”

Congress retroactively ratified most of Lincoln’s military actions when it con-
vened in July 1861. The following year both Lincoln and his secretary of war is-
sued additional proclamations suspending the writ, and then in 1863 Congress
passed the Habeas Corpus Suspension Act, deferring to Lincoln on the issue for
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the duration of the war when in his “judgment, the public safety may require it.”*

Federal courts would hear the habeas corpus issue, and the related issue of mili-
tary trials, several additional times during and immediately after the Civil War.*°

Another crucial question about the president’s prosecution of the Civil War
came to a head in the Prize Cases. How broadly could the president interpret his
own Article IT powers, with or without congressional authorization? This litiga-
tion by private shipowners questioned the constitutionality of a blockade of south-
ern ports that Lincoln ordered in April, 1861, three months before Congress was
in session. Similarly to the habeas corpus writ suspension, Lincoln’s actions were
retroactively legalized by Congress that summer. Nevertheless, shipowners whose
cargo was seized between April and July 1861 sued for damages the following year
claiming the president acted unconstitutionally in making the order. In this
decision, the Supreme Court narrowly upheld the president’s action as well as
Congress’s retroactive blessing. The 5-4 outcome came while the war was still
ongoing in 1863.

Justice Robert Grier delivered the opinion of the Court, which said Lincoln’s
actions were legitimate because Congress conferred the authority retroactively.
He noted Congress had previously delegated authority to other presidents to re-
pel invasions and suppress insurrections—and may have indirectly authorized in
advance through other related acts.*! Justice Samuel Nelson’s dissent said that the
property claims were valid for actions that occurred between April and July 1861,
when Congress acted.*? Federal courts remained comfortable ruling on war pow-
ers cases through the end of the Civil War, including property disputes that re-
quired judicial confirmation of the war’s official termination.** After the Civil War
period, federal courts continued to take and rule on cases that related to immi-
gration, property disputes during the Spanish-American War, military criminal
justice procedures during overseas occupations, World War I-era domestic eco-
nomic regulation, and more.* Two exceptions involved a foreshadowing of later
Supreme Court decisions’ deference to presidential actions* and a registering of
discomfort with judicial involvement in foreign policy.*®

Three twentieth-century landmark cases before Vietnam brought the Supreme
Court back into controversial questions about executive branch powers related
to foreign policy but ultimately left a mixed legacy on whether presidents are be-
holden to congressional intent and action. In a sense, the outcomes of United
States v. Curtiss-Wright Export Company (1936), Korematsu v. United States (1944),
and Youngstown Sheet ¢ Tube Co. v. Sawyer (1952, which is discussed in chap-
ter 5) all hinged on congressional authorization of power, or its absence, just as
previous court decisions did since 1802. In Curtiss-Wright, Congress authorized
President Franklin Roosevelt to declare and enforce an arms embargo on two war-
ring countries in South America.*’ In Korematsu, the Supreme Court upheld the
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president’s executive order for the internment of Japanese Americans, saying in
part that it had been authorized by Congress.*® In the Curtiss-Wright case, Justice
George Sutherland’s controversial dicta brought the “sole organ” doctrine of presi-
dential foreign policy power into the political and legal lexicon. While Sutherland’s
opinion on behalf of the Court has been criticized as off the constitutional and
historical mark,* it stood as precedent until the Supreme Court undermined it in
the 2015 case Zivotofsky v. Kerry (again, discussed in part 3).° The Court also over-
turned the much-maligned Korematsu in a case challenging President Donald
Trump’s travel ban.’! Regardless of these recent reconsiderations, the Court’s
twentieth-century legacy in foreign policy cases echoed the deference that Con-
gress granted repeatedly. All three branches demonstrated consensus of what
became known as the “two presidencies” thesis. The idea was that the president ex-
erted far more influence and power in foreign policy while often becoming bogged
down in interbranch politics in domestic policy.*

First-Ever Member Suits

The Cold War brought a new constitutional dynamic that continues through
today, marked by presidential assertiveness, congressional ambivalence, and
judicial disengagement. While there were controversies regarding Franklin
Roosevelt’s actions in Europe before the formal declarations of World War 1,
the Korean War was the first truly presidential war because Harry Truman ex-
ecuted a United Nations resolution to delegitimize and repel Communist forces
in the Korean Peninsula without explicit congressional authorization. As Fran-
cis Wormuth and Edwin Firmage note, “Until 1950, no judge, no President, no
legislator, no commentator ever suggested that the President had legal authority
to initiate war.”>® Truman informed congressional leaders of his decision, rather
than requesting a formal authorization or declaration. In a nine-page memo de-
scribing the meeting, Congress is hardly mentioned.> Some scholars argue the
Korean War was a startling break with constitutional tradition;> others that the
United Nations treaty had the force of domestic law and supplemented broad
World War II statutes that were still in effect.’® There is also some evidence that
at least one committee chair rebuffed Truman’s inquiries on whether a formal
legislative action was necessary.”” There was no doubt the nuclear age brought a
new war powers culture.

The Vietnam War was a much longer and politically fraught military action
than the Korean War. U.S. involvement in Vietnam spanned six presidencies
(Truman to Ford), with formal authorization in the Gulf of Tonkin Resolution
in 1964. Despite the nearly unanimous vote on the resolution (arguably based
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on false information supplied by President Lyndon B. Johnson about the inci-
dent), the war’s escalation became highly divisive by the Democratic National
Convention in Chicago in 1968 and sustained social protests, political division,
and court challenges that continued nonstop for over five years. In contrast to a
handful of legal questions about Truman’s actions in the Korean War (including
conscription, private insurance claims, and the Steel Seizure case),” over seventy
suits were filed during the Vietnam War by novel types of litigants all alleging
that its latter phases were unconstitutional, largely because they were not autho-
rized explicitly by Congress. As mentioned earlier, Vietnam-era litigants included
soldiers, their families, citizens, taxpayers, and even a state (Massachusetts). The
period also saw the first two lawsuits ever filed by members of Congress, dis-
cussed below. In many cases, the named defendants in these suits were execu-
tive branch department heads or President Nixon himself.>

In the first two member cases, pointed judicial disagreement on standing and
merits hinged on how Congress expressed its approval and disapproval of presi-
dential actions. Congress did not go to the extremes of its constitutional author-
ity to reject presidential action—f{rom overruling a veto to impeachment.®® Did
the president disobey a law specifically limiting his military discretion or did
he expand the methods and geography of a broad authorization? Much of the
litigation over Vietnam hinged on whether there were any limitations to presi-
dential enforcement of the 1964 Gulf of Tonkin Resolution or discretion in the
administration’s authorized spending. The broad delegation of authority in that
resolution was a particularly difficult hurdle for lawsuits to overcome, even af-
ter Congress repealed it. Scholars later criticized President Johnson’s account of
the events, and the abrupt creation and passage of the resolution within days.®!
The resolution was approved with unanimous support in the House of Repre-
sentatives and just two senators opposed.

Resolved by the Senate and House of Representatives of the United States
of America in Congress assembled, That the Congress approves and sup-
ports the determination of the President, as Commander in Chief, to take
all necessary measures to repel any armed attack against the forces of
the United States and to prevent further aggression. . . .

Section 3. This resolution shall expire when the President shall de-
termine that the peace and security of the area is reasonably assured by
international conditions created by action of the United Nations or
otherwise, except that it may be terminated earlier by concurrent reso-
lution of the Congress.*

The resolution gave the president vast constitutional and policy responsibil-
ity, from reporting and analyzing the incidents to policy evaluation to signaling
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the end of war. The lack of specific geographic boundaries in the Tonkin Gulf reso-
lution (similar to the 2001 Authorization for the Use of Military Force) also gave
Johnson’s successor, Nixon, a legal argument for expanding the war into Laos and
Cambodia. At time of the Gulf of Tonkin Resolution, Congress had already indi-
rectly supported over 16,000 troops in Vietnam, including 5,000 added in the week
before the incident. By the end of the decade, 550,000 U.S. soldiers were engaged
in various theaters in Southeast Asia under this authority.

All of these issues came to a head in 1973, a year of legislative battles over the
Cambodia bombings, lawsuits and, in the fall, the passage of the War Powers
Resolution over President Nixon’s veto. Vietnam had already dominated elec-
toral and institutional conflict for over 5 years. The legal front proved equally
divisive. Federal courts wrestled with a variety of existing justiciability doctrines,
including standing, mootness, ripeness, and political questions. Some judges
went against the dominant view and said that lawsuits involving members of
Congress raised legitimate jurisdictional and constitutional questions on war
powers.

The short- and long-term legacy of this litigation, however, reflected the ma-
jority of judges who said that members of Congress already possessed all the
needed institutional wherewithal to check presidential war powers. The litigants
responded by saying they had spent years and an extraordinary amount of legis-
lative power on the issue—to no avail. Indeed, congressional majorities passed
ten major laws spanning 1969 to 1973, including the 1964 resolution’s repeal in
1971.9

The constitutional question brought by members of Congress on the issue of
Cambodia was whether the bombing was legal after the repeal, as Congress had
not authorized it via separate legislation. The Nixon administration began to
bomb Cambodia secretly in 1969 because it was being used by Viet Cong forces,
along with Laos, to stage attacks against the South.®* Although the full extent of
“Operation Menu” was not known for several years, news of the attacks leaked
out of the Nixon administration and Congress passed the first “Fulbright Pro-
viso” in 1970, saying any action in these countries must be limited to assisting
the withdrawal of U.S. troops. The two branches tangled over the contours of the
Cambodia operations for the next three years, with Nixon’s arguing that his ad-
ministration could not be micromanaged by Congress.®> The first case on Cam-
bodia, Mitchell v. Laird, was also the first Congress member suit in U.S. history;
it was filed by thirteen House members in 1971 and dismissed on standing and
political question grounds by a district and appellate court, even as the judges
acknowledged there was no direct authorization.®

One of the cases that divided the Supreme Court was Massachusetts v. Laird
(1970). The Commonwealth passed a law that denied conscription of the state’s
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citizens, alleging the war was unconstitutional because the 1964 resolution was
an incomplete authorization. The case went directly to the Supreme Court under
a petition for original jurisdiction but was determined to be nonjusticiable by a
vote of 6-3. Justices William O. Douglas, John Marshall Harlan II, and Potter Stew-
art dissented from the majority’s use of political question and standing doctrines,
saying that the Court had a long history of taking war questions. “We are asked
instead whether the Executive has power, absent a congressional declaration of
war, to commit Massachusetts citizens in armed hostilities on foreign soil. An-
other way of putting the question is whether under our Constitution presidential
wars are permissible? Should that question be answered in the negative we would
then have to determine whether Congress has declared war. That question which
Massachusetts presents is in my view justiciable.”®’

The issue of member litigation was different. Unlike a state, which could in-
fluence only a small minority of the House and Senate through elections every
two and six years, judges assumed members of Congress had a variety of direct
war controls. Congress also has to have the will, expressed through a majority
(and even a supermajority if necessary), to defend its prerogatives. Despite
expressions of sympathy regarding plaintiffs’ standing to the merits of the case,
the Supreme Court again decided to sidestep these opportunities to rule President
Nixon’s expansion of the Vietnam War unconstitutional. Instead, the burden
was on Congress to pass disapprovals and remove funding, as well as overcome
inevitable presidential vetoes.

Mitchell v. Laird (1971)

Mitchell v. Laird was filed by Representative Parren Mitchell (D-MD) and twelve
other members of the House in 1971 against the president, secretaries of state,
defense, and the three branches of the military. The plaintiffs alleged that the
United States had been engaged in a war in Indo-China (the term then used for
Vietnam, Laos, and Cambodia) for seven years after the 1964 Gulf of Tonkin Res-
olution without obtaining “either a declaration of war or an explicit, intentional
and discrete authorization of war,” which had the effect of “unlawfully impair[ing]
and defeat[ing] plaintiffs’ Constitutional right, as members of the Congress of the
United States, to decide whether the United States should fight a war.”® The first
demand of the lawsuit was a judicial order to stop the executive branch from pros-
ecuting the war unless, within sixty days, Congress “explicitly, intentionally and
discretely authorized a continuation of the war.” The second demand was for
“a declaratory judgment that defendants are carrying on a war in violation of
Article I, section 8, clause 11 of the United States Constitution.”® A district court

dismissed the case on standing grounds.



30 CHAPTER 1

The court of appeals for the DC circuit examined several issues, some not raised
in the district decision, but still agreed to dismiss the case. In the majority opin-
ion, Judge Charles Wyzanski acknowledged that the panel came to the dismissal
through different jurisprudential paths. Standing, mootness, and ripeness were
not the main issue; the political question doctrine was the fundamental barrier.
The judges cited a variety of other options afforded to plaintiffs, including conven-
tional legislation and even impeachment. “We are unanimously agreed that it is
constitutionally permissible for Congress to use another means than a formal dec-
laration of war to give its approval to a war such as is involved in the protracted
and substantial hostilities in Indo-China. . . . We deem it a political question, or,
to phrase it more accurately, a discretionary matter for Congress to decide in
which form, if any, it will give its consent to the continuation of a war already
begun by a President acting alone.””°

At the same time, the judges took the position that there are limits to con-
gressional control of presidential war powers. They agreed unanimously that
Congress does not have the constitutional right or institutional wherewithal to
authorize every type of defensive or emergency military action. Presidents may
respond to belligerent attacks or “in a grave emergency” may take military ini-
tiative without prior congressional consent. There was no objectively defensive
emergency in Cambodia or Laos. Still, the court concluded that “in such unusual
situations necessity confers the requisite authority upon the President. Any other
construction of the Constitution would make it self-destructive.””!

The more difficult issue was whether Congress had consented to the war’s ex-
pansion in supplementary budgets and other forms of legislation. The appellate
court also noted that the 1964 resolution had been repealed by the time the case
was filed and yet the defendants argued that other types of legislation allowed the
war efforts to continue anyway. On this issue and others, the judges showed some
ambivalence: Is a congressional vote for funding an implied vote to authorize the
actions being funded? Do laws passed by previous Congresses and signed by pre-
vious presidents authorize new expansions of that same conflict? The way the
three-judge panel wrestled with this issue is as relevant today as it was a half-
century ago. On the points below, they were unanimous: “This court cannot be
unmindful of what every schoolboy knows: that in voting to appropriate money
or to draft men a Congressman is not necessarily approving of the continuation
of a war no matter how specifically the appropriation or draft act refers to that
war. A Congressman wholly opposed to the war’s commencement and continu-
ation might vote for the military appropriations and for the draft measures
because he was unwilling to abandon without support men already fighting.” The
judges said that Nixon inherited a war and while he pledged to wind it down, the
court could not judge his military strategy to do so.”
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An attorney involved in Mitchell v. Laird, as well as other Vietnam-era cases,
said in an interview for this book that “the courts are not eager to tell Congress
[or, by implication, the president] what it can and cannot do” and so hide behind
justiciability doctrines. The attorney said the court’s inaction was tragic on many
levels, including the Vietnam War’s failed policies abroad and divisiveness at home.
On war, this attorney said, judicial restraint left a fundamentally conservative (in
the literal sense of exceedingly cautious) institutional legacy even by judges other-
wise known as policy and ideological liberals. The attorney noted, however, that
Judge Wyzanski seemed particularly torn by the dilemma: “Lawyers are the only
profession in the world where they drive by light of taillight or rear view mirror.
They do what has been done before. There is ideally some wisdom in history.
Apropos of that, how is it that these judges could foresee only disaster stemming
from a judicial ruling on the legality of the [Vietnam] war? But no such disaster
occurred after Youngstown Sheet and Tube. . . . How is it that the judgment is going
to destroy the country? People are very fearful . . . [especially] judges and mem-
bers in Congress.””® This response summarizes the precedents that grew from the
Mitchell case and the significance that judges place on evidence of direct congres-
sional challenge to the president.

Holtzman v. Richardson/Schlesinger (1973)

In early January 1973, the Paris Peace Accords ended the active U.S. military
involvement in Vietnam and, theoretically, should have extinguished the rea-
soning for the Cambodia operation. However, the Nixon administration con-
tinued to conduct air raids, drawing criticism even from previous supporters
of the president.”* This impasse prompted Elizabeth Holtzman (D-NY) to sue both
of Nixon’s secretaries of defense in 1973 (James R. Schlesinger replaced Eliot L.
Richardson when the latter was appointed attorney general that same year). At the
time of the first filing in April, a cease-fire was in effect in Vietnam and all Amer-
ican prisoners of war had been returned. In response to the lawsuit, according to
a statement of facts in the first [Richardson] case, “the Executive has informed
Congress that it is prepared to continue its military activities whether or not the
Congress appropriates funds for the Cambodian combat operations.”” Through
May and June, the Nixon administration fought with Congress on whether and
how the House and Senate could cut off the Cambodia campaign through lan-
guage in a supplemental appropriations bill. Nixon vetoed the first attempt and,
as Congress fell short on the override, they settled on a cutoff date of August 15.7

While these legislative battles continued, district judge Orrin Judd heard the
case and confirmed that Representative Holtzman “has raised a serious constitu-
tional question dealing with the war-making power of Congress enumerated in
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Article I, § 8 of the Constitution. The seriousness of this question has been rec-
ognized repeatedly within this circuit. . . . The delicate balance in the relationship
between Congress and the President concerning the power to wage war is a con-
troversy arising under the Constitution and therefore within the jurisdiction of
this court.””” Judge Judd also cited two prior cases where members of a state leg-
islature were found to have standing, and concluded that “[these] cases, involv-
ing state legislatures, are not completely parallel, but a member of Congress should
have an equal right to invoke the jurisdiction of a federal court.””® He acknowl-
edged the difficulty of members proving an institutional injury but agreed with
standing, saying that as a member of Congress Holtzman was called upon to ap-
propriate funds, raise an army, declare war, and “insure the checks and balances
of our democracy through the use of impeachment.” Therefore, he said, she met
the standing test.”

Judge Judd ruled in Holtzman’s favor, first on jurisdiction/justiciability and
then a month later on the merits in his opinion and order, breaking from the re-
cent Mitchell precedent. On the political question doctrine, Judd cited a variety
of cases to show that courts have made and can make determinations about when
states of war and peace exist.?* In July, after the case’s defendant had been switched
to Schlesinger, Judd ruled again for Holtzman, providing both declaratory and
injunctive relief. The judgment declared that “there is no existing Congressional
authority to order military forces into combat in Cambodia or to release bombs
over Cambodia, and that military activities in Cambodia by American armed
forces are unauthorized and unlawful” and restrained defendants and their staff
from “participating in any way in military activities.”® The orders were stayed
until July 27 by a unanimous panel of the U.S. Court of Appeals for the Second
Circuit, allowing both sides to petition with additional documentation.

Meanwhile, on July 1, 1973, Nixon signed the second attempt at a supplemen-
tal appropriations after vetoing the first a week before, saying that he could not
abide by the rider that called for an immediate halt to the bombing.?? The second
version denied appropriations for any Cambodian combat activities after Au-
gust 15, 1973. This new posture, in combination with previous legislative activi-
ties indicating congressional opposition to the new phase of the war, was cited
by Judge Judd in his final memorandum and decision. He consulted and inter-
preted over three years of legislation, appropriations, and even cited colloquy at
length from the Congressional Record. Judd concluded that majorities of the
House and Senate were on the record as opposed to the continuing bombing of
Cambodia but included the August 15 cutoff date to avoid a veto and a govern-
ment shutdown over the budget impasse. “Legislative history as evidenced
through bills that were vetoed is relevant to a judicial inquiry. . . . It cannot be
the rule that the President needs a vote of only one-third plus one of either House
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in order to conduct a war, but this would be the consequence of holding that
Congress must override a Presidential veto in order to terminate hostilities which
it has not authorized.”®®

Between the district and appeals court rulings, the Supreme Court became
involved through applications to vacate the stay issued by Judge Judd. In the
first round, Justice Thurgood Marshall (in his circuit judge capacity) denied
the plaintift’s application. Although he strongly hinted at policy agreement with
Holtzman, Marshall favored judicial restraint, concluding, “When the final his-
tory of the Cambodian war is written, it is unlikely to make pleasant reading. The
decision to send American troops [to Southeast Asia] . . . may ultimately be ad-
judged to have been not only unwise, but also unlawful.” Yet he demurred on jus-
ticiability, saying that the Supreme Court’s overreaching would compound the
problems created by President Nixon’s actions: “The proper response to an ar-
guably illegal action is not lawlessness by judges charged with interpreting and
enforcing the laws. Down that road lies tyranny and repression. We have a gov-
ernment of limited powers, and those limits pertain to the Justices of this Court
as well as to Congress and the Executive. Our Constitution assures that the law
will ultimately prevail, but it also requires that the law be applied in accordance
with lawful procedures.”®

Justice Douglas filed a dissent on the procedural issue regarding vacating, but
disagreed with Marshall’s premise that the court had no place in weighing in on
the constitutional question. Douglas veered in a different direction by seeing
victims of U.S. military actions as suffering capital punishment without due
process. Although he agreed with Marshall that “if the foreign policy goals of
this Government are to be weighed, the Judiciary is probably the least qualified
branch,” he still concluded that courts could take such cases as “the basic ques-
tion on the merits is whether Congress, within the meaning of Art. I, § 8, cl. 11,
has ‘declared war’ in Cambodia.” He challenged the idea that Congress autho-
rized bombings before August 15.%

The appeals court heard the case a few days later. Judge Judd’s district court
opinion was overturned 2—1. The circuit judges ruling against Holtzman were
William H. Mulligan and William H. Timbers, with James L. Oakes dissenting
(interestingly, all three were Nixon appointees). Judge Mulligan ruled that the
complaint was a political question, relying on other Vietnam and Cambodia de-
cisions as precedent. He cited at length Judge Wyzanski’s opinion in Mitchell v.
Laird, as well as nonmember precedents®® that ruled the continuation of military
action in Vietnam despite the repeal of the Gulf of Tonkin Resolution was a de-
bate for the other branches because the court was not competent to access or
assess the strategic mission and military assessments behind the administration’s
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decisions.®” “While we as men may well agonize and bewail the horror of this or
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any war, the sharing of Presidential and Congressional responsibility particu-
larly at this juncture is a bluntly political and not a judicial question.”®8

The ruling also took specific issue with Judge Judd’s characterization of
congressional debates and operating law. Judge Mulligan cited appropriations
language that cut off funding for Cambodia operations in mid-August, which,
in his view, legitimized all action up to then. He also quoted floor debate between
Senators William J. Fulbright and Thomas Eagleton that Judd “inadvertently
omitted,” which implied the senators did not think their amendments could really
prevent further bombing. Mulligan concluded that “even if the legislative his-
tory were considered it is at best ambiguous and does not clearly support the
theory that the Congress did not mean what it said.”®

Judge Oakes’s dissent supported Holtzman’s standing as a legitimate plaintiff
and Judge Judd’s characterization of the congressional position. He acknowledged
that authorization and appropriation legislation could be sufficient to show leg-
islative support for the Cambodian operations, but he concluded neither was in
effect because Congress (and the public) lacked knowledge of the bombings. He
also used precedent quite differently than Mulligan, saying Da Costa, Orlando,
and other Vietnam-era cases actually did reserve judicial consideration if there
was a “radical change in the character of war operations.” Oakes’s position against
unlimited executive power is unusually strong and rare in recent decades on war
powers litigation. He said the United States was bombing Cambodia despite a
cease-fire in Vietnam and the return of prisoners of war. The justiciable question
was authorization in light of these events without a “belligerent attack” or “grave
emergency” that would make Cambodia a defensive context similar to what was
envisioned by the framers of the Constitution for unilateral presidential action.
He found no authorization in law or appropriations: “That the Executive Branch
had the power to bomb. . .. Whether it had the constitutional authority . . . is
another question. . .. I fail to see, and the Government in its able presentation
has failed to point out, where the Congress ever authorized the continuation of
bombing in Cambodia after the cease-fire in Vietnam, the withdrawal of our
forces there, and the return of our prisoners of war to our shores. Accordingly, I
must dissent.””® The Cambodia portion of the Vietnam War ended on August 15,
1973, as negotiated by Congress and President Nixon.

The WPR’s passage in November 1973 did not help the cause of member-
plaintiffs. In eight such cases afterward, spanning President Reagan (regarding
El Salvador, Nicaragua, Grenada, and Kuwaiti tanker flagging), George H. W.
Bush (Operation Desert Shield), Clinton (Kosovo), George W. Bush (Iraq), and
Obama (Libya), the majority of federal judges did not focus, as Judges Judd and
Oakes had, on looking for prior legislative approval but rather for disapproval
(Desert Shield and Kosovo inspired the deepest disagreement on the issues).
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The political question and equitable discretion doctrines were crucial to this
new justiciability wall as they stem from judicial discomfort with the substance of
the case, not the timing or type of plaintiff. The litigants argued unsuccessfully
that the courts could indeed determine constitutionality if they focus on pres-
idential action, not congressional supermajorities’ failure to confront. As we
will see in chapter 2, these cases highlighted legislative dysfunctions on when,
whether, and how to disapprove of presidential unilateralism on war. These
lawsuits not only failed, but backfired against members as the justiciability doc-
trines used by federal courts put the burden on Congress to disapprove rather
than the president to wait for prior authorization. The cases also risked the pos-
sibility that a federal court would rule definitively in favor of presidential power
and against the constitutionality of the War Powers Resolution altogether.

All three branches were engaged in war powers questions—until around 1950.
Starting with President Truman’s unilateral actions in Korea, Congress began to
shrink from the scene for a variety of reasons. As a result, the federal courts also
began to shrink. Even as federal judges expressed consensus on the fact that
Congress never explicitly authorized the Cambodia bombings, they were divided
on what congressional actions counted as support or disapproval. Members of
Congress went to extraordinary lengths to express their views. The bloodshed in
Cambodia and destabilization of the country for the next generation under the
Khmer Rouge should be placed on the Nixon administration, not on the court’s
narrow shoulders.

In the five decades since this time, under a variety of partisan and policy land-
scapes, war has continued to be a presidential question, with Congress lightly
shaping policy on the sidelines before and after. The stubborn narrative that presi-
dents get to make all decisions concerning who, what, where, when, and why to
strike because they are “Commander-in-Chief” persists across all possible partisan
distributions in Congress and the White House. Presidents say over and over that
they alone have the power to see and act upon the “national interest” and only go
to Congress because they are choosing to do so to show the nation and the world
that the legislative branch is in support—not because they must do so.

While the Supreme Court has taken up a variety of due process issues raised
by detained alleged terrorists since 9/11 (discussed in part 3),”! there has been no
judicial assessment of presidential power to launch offensive operations abroad
without explicit congressional consent in modern times. Across the Bush, Obama,
and Trump presidencies, members and leaders have criticized the White House
(especially from the other party), but the criticism fell far short of regaining con-
trol of war policy. U.S. political culture on war reflects the absence of deep policy
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and/or constitutional dialogues. News accounts now describe congressional war
authorization as a “tricky” proposition in an election year, not a constitutional
requirement.”? Small groups of institutionally protective members of Congress
are reduced to pleading for inclusion in the decision, even petitioning the Speaker
of the House to give floor time to the issue.” It is true that partisan strategy often
drives both branches’ actions, but the “inherent powers of the commander-in-
chief” narrative is now a permanent part of our legal and political assumptions.
The judiciary cannot undo this constitutional interpretation perpetuated by the
other branches alone. The next chapter will trace the eight additional war powers
cases that tried to force presidential adherence to the WPR’s procedural require-
ments. Despite its intention, the WPR itself became a symbol of war powers dys-
function because it tried to graft a new process on Congress and the president,
without the institutional acceptance of the terms on either side. Presidents did
not wait for congressional authorization before initiating war, and Congress did
not seriously attempt to force him to wait for it.



SUING TO SAVE THE WAR
POWERS RESOLUTION

Ethnic Albanians living in the Serbian province of Kosovo declared independence
in 1998. On March 24, 1999, NATO began an air campaign against Serbian tar-
gets to support the movement. President Bill Clinton announced the United States’
engagement in a national address.! On April 7, the president updated congres-
sional leaders, saying, “It is not possible to predict how long [the] operations will
continue.”” The House of Representatives and the Senate quickly debated a vari-
ety of bills and resolutions to support or oppose the president; nothing passed
both chambers. Five weeks after the bombing campaign began, the House voted
on four resolutions on the same day to either authorize or withdrew forces, again
yielding no clear direction. In mid-May, seventeen members of the House, mostly
Republicans, filed suit in federal court seeking declaratory judgment that Presi-
dent Clinton violated the War Powers Resolution (WPR) of 1973 and the
Constitution—and demanded all forces be withdrawn by May 25 unless Congress
authorized continuation. The number of House litigants increased to thirty-one
members by the time of appeal. A split appeals court concluded Congress’s
inability to disapprove the bombing was tacit consent for it. Meanwhile, in May
alone, 800 U.S. airplanes flew 20,772 air sorties, hitting almost 2,000 Serbian
targets.?

From the founding of the United States to 1950, war usually proceeded in
constitutional order: congressional authorization followed by executive en-
forcement. Over that century and a half, federal judges adjudicated dozens of
war-related disputes raised by private litigants that hinged on executive branch
adherence to Congress’s prior legislative direction. Today, presidents of both
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parties order new offensive military actions abroad without explicit congressio-
nal consent before or even during the conflict. Although House and Senate
majorities eventually support these actions one way or another (including state-
ments in support of soldiers and monetary appropriations), on ten occasions
members of Congress (up to 110 at a time) have challenged presidential wars
in federal court. Eight suits came after the WPR passed Congress over President
Richard Nixon’s veto. While unsuccessful, these legal fights reflect a quiet but
steady three-branch constitutional revolution on war under both parties’
watch and under a variety of foreign policy contexts. If congressional division
counts as authorization, fundamental war processes are flipped and the WPR is
a dead letter.

These eight post-WPR lawsuits, brought almost exclusively by partisan oppo-
nents of the presidents spanning Ronald Reagan to Barack Obama, are symp-
toms of long-simmering constitutional dysfunction on war and, in various ways,
have backfired. From the Cold War through today’s “war on terror,” presidents
say they see, speak, and act for the “national interest.” Members of Congress are
relegated to voicing support for the troops and funding the cause, lest they be ac-
cused of undermining morale and a unified strategy. Members do engage in
fierce debate and oversight, but they do not actually control events. Despite all
the differences between Democratic and Republican presidents over the past fifty
years, and all manner of party arrangements in Congress, these institutional
rhythms are consistent. Judges alone cannot force troops from the field, nor pres-
sure presidents to heed Congress and wait for explicit, prior authorization be-
fore each new military campaign. Members ask courts to resolve legally the most
difficult kind of political work that they must relearn to do for themselves. In ad-
dition, members’ fluctuations in institutional ambition, largely dependent upon
which party is in the White House, does not bode well for long-term constitu-
tional balance on war.

Member Litigation after
the War Powers Resolution

At the same time as the Mitchell and Holtzman cases went through the federal sys-
tem (discussed in chapter 1), Congress debated and passed the WPR. Its explicit
intention was to force interbranch collaboration before and during new mili-
tary operations abroad. Yet almost every president since its passage has explicitly
denied, or implicitly tested, the WPR’s constitutionality, beginning with Presi-
dent Nixon’s veto.* Presidents have since reported around 170 actions as “con-
sistent” with the WPR requirement.’ Eight lawsuits filed by members of Con-
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gress accused presidents of not complying with the WPR and other legal and
constitutional requirements for offensive actions, including Reagan (interventions
in El Salvador, Nicaragua, Grenada, and the Iran-Iraq War), George H. W. Bush
(the Persian Gulf War), Clinton (Kosovo), George W. Bush (Iraq), and Obama
(Libya).

While its purpose is clear in its preamble, rebalancing congressional-
presidential power over war decisions, the WPR included loopholes and internal
contradictions that did little to help restrain presidents or embolden Congresses.®
Section 2(c) appears to provide clear, limited parameters for new military action,
saying the president, as commander-in-chief, can introduce U.S. armed forces
into situations of hostilities or imminent hostilities “only pursuant to (1) a dec-
laration of war, (2) specific statutory authorization, or (3) a national emergency
created by attack upon the United States, its territories or possessions, or its armed
forces.”” But these presidential restrictions are undermined by sections 3 and 4.
In section 3, presidents are required to consult with Congress “in every possible
instance” before introducing U.S. forces (of any military branch) into “hostili-
ties or . . . situations where imminent involvement in hostilities is clearly indicated
by the circumstances.” In section 4 (a)(1), regardless of the extent of consulta-
tion, the president must report to Congress within forty-eight hours of the start
of a military action if a declaration of war or other legislative authorization had
not been passed by both chambers. In section 5(b), if Congress did not vote to
approve the action, before or after forces were committed, they must be with-
drawn by the president within sixty days, which could be extended to ninety
days for special military circumstances. Although section 5(c) also gave Con-
gress power to remove forces by concurrent resolution at any time, this action is
now subject to presidential veto. Sections 6 and 7 lay out the expedited legislative
procedures to prioritize congressional authorization related to the reported con-
flict or a withdrawal resolution. Section 8 says that authorization for military force
cannot be construed from appropriations bills or treaties, unless accompanied
by a separate authorization. Hinting at future litigation, a “separability” clause
in section 9 says if any part “is held invalid” then the rest still stands.

Against Presidents Reagan and Bush |

All post-WPR litigation has built on the Mitchell and Holtzman precedents. First,
the cases are dismissed on a variety of justiciability grounds; judges did not rule
directly on the legitimacy and application of the WPR. Second, unlike private liti-
gation prior to Vietnam, most judges do not trace presidential action to prior
congressional authorization, nor compel reporting under the WPR, but rather
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reverse the burden to inquire whether there is supermajority disapproval of
action in progress. Third, while there is ample evidence of partisanship in the
lineup of member-plaintiffs against opposition party presidents, there is no
ideological distinction in the constitutional claims made by Democrats and
Republicans in either branch. Congress members of both parties assert the same
constitutional points, as do presidents of both parties. Judges appointed by pres-
idents of both parties are largely dismissive of the cases.

Crockett v. Reagan (1982)

During a brewing civil war that was destabilizing El Salvador, President Jimmy
Carter tried to shore up support for its military government through various forms
of assistance beginning in 1979. Although called “nonlethal” aid, the United States
sent equipment such as “tear gas grenades, grenade launchers, night vision in-
struments, image intensifiers, and other riot control and counterinsurgency
equipment.” An attack on American nuns by a death squad linked to the right-
ist faction of the junta in December 1980 led Carter to suspend some of the aid
pending an investigation. Then, in February and March 1981, newly elected
President Ronald Reagan sent thirty-five military advisers to assist the Salva-
doran government, in addition to maintaining the nineteen dispatched by Pres-
ident Carter. President Reagan’s interest in expanding U.S. influence in El Sal-
vador reflected a hemispheric Cold War strategy. The new secretary of state,
Alexander Haig, argued that U.S. interests required supporting the right-wing
junta to head off a new Latin America “domino” effect of communist influence
emanating from Cuba.'”

While the legislative-executive wrangling went on for three more years over
El Salvador, Crockett v. Reagan was filed early on by opponents in Congress. The
lawsuit was the first one to allege violations of the WPR when it was filed in 1981
by twenty-nine House members (all Democrats) who protested the lack of a for-
mal WPR report, among other claims. In a one-of-a-kind response by the presi-
dent’s supporters in Congress, the lawsuit prompted the same number of Repub-
licans (13 senators and 16 House members) and one southern conservative
Democrat to file an amicus curiae brief against their colleagues, claiming the orig-
inal group was going to court too hastily. The allegations by Representative
George W. Crockett (D-MI) and colleagues against the administration included
violations of the Constitution, the WPR, and a legislative ban on foreign aid and
military assistance to any regime alleged to have engaged in extensive human
rights abuses. The defendants (President Reagan, Secretary of Defense Caspar
Weinberger, and Secretary of State Alexander Haig) argued that the plaintiffs
lacked standing, and assistance had been authorized by an act of Congress in 1981.
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While not conceding the constitutionality of the WPR, the administration said
there were no “hostilities.”

Federal district judge Joyce Hens Green dismissed the case, saying federal courts
were not institutionally equipped or situated to define the nature of the El Salva-
dor operation. In an interview for this book, a House coplaintiff who had also
voted in favor of the WPR in 1973 vehemently disagreed with Judge Green’s claim
that fact-finding on war was not possible for a judge. The member had visited El
Salvador during the early 1980s and said, “It looked like a war to us. ” The mem-
ber added that judges routinely engage in other types of fact-finding.!" Green dis-
missed the lawsuit on political question grounds.

First, citing Baker v. Carr, Mitchell v. Laird, and Holtzman v. Schlesinger, Judge
Green said the courts could not assess the facts of the case on which the two sides
disagreed: were there “hostilities” in El Salvador or not? Second, she cited Gold-
water v. Carter (discussed in chapter 6) in her argument that a “constitutional
impasse appropriate for judicial resolution would be presented” only if the presi-
dent ignored a resolution requiring a report per WPR section 5 (b) or withdrawal
of the advisers. Green added that “the nature of the fact finding in these circum-
stances precludes judicial inquiry” but allowed that the WPR was still open for
future justiciability.!> An appeals court affirmed, saying members lack standing
without a clear “nullification or diminution of a congressman’s vote” shown by bill
passage.'® Defendants prevailed with another pro-presidential precedent.

Sanchez-Espinoza v. Reagan (1983)

In 1979, the Sandinistas, a left-wing guerrilla group, overthrew the Somoza family
dictatorship that had ruled Nicaragua since the 1930s. In President Reagan’s first
term, he issued national security findings and directives to create the “Contras,”
a counterrevolutionary force. After Congress appropriated money to support the
Contras in 1981, the first “Boland Amendment” passed in 1982 (named for Rep-
resentative Edward P. Boland, D-MA), banning the executive branch from spend-
ing any money “for the purpose of overthrowing the government of Nicara-
gua.”!* Leaked classified memos proved the Reagan administration was not
adhering to Boland. In 1983, the House voted to cut off all Contra aid, but a
Senate-based compromise allowed $24 million, a fraction of the administration’s
request. Ultimately, two more restrictive amendments passed the House and Sen-
ate in Reagan’s first term.

Sanchez-Espinoza v. Reagan was filed in 1983 and focused on adherence to the
first Boland Amendment. Twelve members of the House of Representatives (all
Democrats) joined over a dozen private citizens of Nicaragua (who alleged dam-
ages due to actions of the U.S.-supported Contra rebels) and Florida (who alleged
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damages due to paramilitary training operations). The suit was filed to protest
U.S. paramilitary operations that the plaintiffs alleged violated various neutral-
ity laws, the National Security Act of 1947, the Boland Amendment, WPR, and
the Constitution.'® The plaintiffs said that the judiciary is needed to control ex-
ecutive abuses of power in this case “because Congress has done all it can, namely,
pass legislation.” District court judge Howard Corcoran dismissed the case as a
political question, saying: “A court must take special care, when confronted with
a challenge to the validity of U.S. foreign policy initiatives, to give appropriate
deference to the decisions of the political branches, who are constitutionally em-
powered to conduct foreign relations. ”'® Judge Corcoran cited Baker v. Carr, the
Vietnam-era cases, as well as the recent Crockett precedent. He also echoed Judge
Green, saying the case required fact-finding that is beyond the court’s competence:
“Were this Court to decide . . . that President Reagan either is mistaken, or is
shielding the truth, one or both of the coordinate branches would be justifiably
offended . . . and there is a real danger of embarrassment from multifarious pro-
nouncements by various departments on one question. . . . Such an occurrence
would, undoubtedly, rattle the delicate diplomatic balance that is required in the
foreign affairs arena. . . . It is, therefore, prudent for us to decline to adjudicate
plaintiffs’ claims at this time.”"”

The appeals court affirmed Judge Corcoran’s decision unanimously. Future
Supreme Court justice Antonin Scalia delivered the opinion, citing mootness since
the appropriations rider at issue in this lawsuit (Boland I) expired in 1983. “Dis-
missal of this claim is required by our decision in Crockett v. Reagan, which up-
held dismissal of a similar claim by twenty-nine members of Congress relating
to alleged military activity in El Salvador on the ground that the war powers is-
sue presented a nonjusticiable political question.”'® Another future Supreme
Court justice, Ruth Bader Ginsburg, filed a concurrence on ripeness grounds,
blaming Congress for ambiguities on U.S. support for the Contras. Ginsburg also
cited Goldwater v. Carter, saying Congress had not thrown down the “gauntlet”
by using its own tools, which are more powerful than the federal court’s."”

Conyers v. Reagan (1984)

October 1983 was an active month for U.S. military engagement. On October 12,
President Reagan signed a congressional resolution that spelled out an eighteen-
month continuation of U.S. troop presence in Lebanon, ending an interbranch
dispute about Congress’s role in the deployment. Upon signing, Reagan said it
“was not to be used as any acknowledgement that the President’s constitutional
authority can be impermissibly infringed by statute.”? The next day, Maurice
Bishop, the left-leaning prime minister of Grenada who had seized power in 1979,
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was arrested by members of his own militia. Bishop was temporarily freed by sup-
porters on October 18 but was assassinated later that day. He was replaced by
what Reagan described as a more staunchly pro-Cuban junta. Reagan decided to
invade Grenada on October 24 and then announced it the next day, citing the
presence of around 1,000 U.S. medical students on the island.

Reagan sent a written report of the invasion to the Speaker of the House,
Thomas P. O’Neill (D-MA), and the president pro tempore of the Senate, Strom
Thurmond (R-SC), on October 25. The president said the letter was “consistent
with” the WPR. He did not mention that troops were going into “hostilities,”
which would trigger the WPR clock. The House and Senate moved swiftly to ap-
prove resolutions to hold the Grenada operations to a sixty-day timetable.?!
Around the same time, Representative John Conyers (D-MI) was the lead plain-
tiff in a lawsuit filed against the president that challenged his authority to invade
Grenada in the first place without congressional authorization. Ten other House
Democrats signed onto the suit, most of whom had joined in previous suits,
including Parren Mitchell (D-MD).

District judge Green dismissed the suit, citing the member war suit precedents
(two before and two after the WPR), including her own Crockett decision. She
also utilized the novel equitable discretion doctrine theory that said courts should
be leery of accepting cases from plaintiffs (especially members of Congress) who
have other methods of resolving their disputes. “If plaintiffs are successful in per-
suading their colleagues about the wrongfulness of the President’s actions, they
will be provided the remedy they presently seek from this Court. If plaintiffs are
unsuccessful in their efforts, it would be unwise for this Court to scrutinize that
determination and interfere with the operations of the Congress. . . . The Court
must withhold jurisdiction of this matter and exercise judicial restraint.”?

By the time the case reached the appeals court in 1985, the final noncombat
troops were slated to leave Grenada. The appeal was dismissed for mootness
unanimously by the three judges, Edward A. Tamm, Patricia M. Wald, and Rob-
ert H. Bork. The issue of whether the WPR clock was triggered by “hostilities”
was not resolved. In the mission, 18 U.S. soldiers were killed and 116 were
wounded; 24 Cuban soldiers were killed and 59 wounded; and Grenadian casu-
alties included 45 killed and 337 wounded.? The final suit against President Rea-
gan pivoted away from Central America to the Persian Gulf.

Lowry v. Reagan (1987)

Beginning in 1986 during the Iran-Iraq War, Iranian military vessels around the
Persian Gulf threatened Kuwaiti oil tankers. Kuwait reached out to both the
Soviet Union and the United States for protection. Upon hearing that Kuwaitis
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requested the United States to reflag six vessels and the Soviet Union five, the
Reagan administration offered to reflag all eleven tankers.?* In 1987, thirty-seven
U.S. sailors were killed by a missile attack on the USS Stark in the Gulf by Iraq.
In response, the administration augmented a single air craft carrier with eleven
warships, six minesweepers, and over a dozen small patrol boats. Secretary of
State George P. Shultz submitted a letter on the buildup to speaker of the House
Jim Wright (D-TX), but did not mention the WPR or its clock. The adminis-
tration did not file formal reports after two U.S. ships struck mines in summer
1987, nor when a U.S. fighter plane shot missiles at an Iranian aircraft the U.S.
crew perceived as threatening.?> During this time, military personnel were also
receiving “danger pay,” reflecting potential “hostilities.”?

Alleging the presence of “hostilities” and “imminent hostilities,” 110 Demo-
cratic House plaintiffs filed a federal suit to demand a formal WPR report. In the
district court’s dismissal of the case, Lowry v. Reagan, Judge George H. Revercomb
said a “profusion of relevant congressional activity” in response to the president’s
actions in the Persian Gulf was evidence that this was a matter for the two branches
to work out among themselves. The litigants had in fact worried that legislative
activity would shift the judicial spotlight from Reagan’s actions to Congress.?’
Judge Revercomb cited the equitable discretion and political question doctrines
in this particular case: “This Court declines to . . . impose a consensus on Con-
gress. Congress is free to adopt a variety of positions on the War Powers Resolu-
tion, depending on its ability to achieve a political consensus. If the Court were
to intervene in this political process, it would be acting ‘beyond the limits inher-
ent in the constitutional scheme . . .” Judicial review of the constitutionality of the
War Powers Resolution is not, however, precluded by this decision. A true con-
frontation between the Executive and a unified Congress, as evidenced by its pas-
sage of legislation to enforce the Resolution, would pose a question ripe for judi-
cial review.”?® On an expedited appeal, the panel affirmed as a political question.?
Yet, in an encouraging turn for member-litigants, this standard was rejected two
years later. However, the implicit threat by Judge Revercomb arises again—
bringing lawsuits on presidential compliance with the war powers also provides
opportunities for judges to rule with presidents that the WPR itself is an uncon-
stitutional constraint on his powers.

Dellums v. Bush (1990)

On August 2, 1990, Iraq invaded Kuwait. Within a week, the United Nations (UN)
imposed economic sanctions against Iraq and, on August 25, the UN Security
Council authorized “such measures as may be necessary” to cease and regulate
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cargo shipping to Iraq. On August 8, President George H. W. Bush announced
the deployment of U.S. forces to Saudi Arabia in a live televised speech, saying he
“shared [meaning communicated] the decision” with Congress. On August 17,
1990, Acting Secretary of State Robert M. Kimmitt sent a letter to Congress (not
mentioning the WPR) saying, “It is not our intention or expectation that the use
of force will be required to carry out these operations. However, if other means
of enforcement fail, necessary and proportionate force will be employed to deny
passage to ships that are in violation of . . . sanctions.”*® On November 8, 150,000
additional troops were sent to the Gulf. Bush sent a second report to Congress
over a week later describing the continuing and increasing deployment of forces
to the region, but said hostilities were not imminent, in part due to the massive
buildup. In this phase, called Operation Desert Shield, around 350,000 U.S. troops
were eventually deployed.?!

In response, Representative Ronald Dellums (D-CA) led fifty-three members
of the House and one senator (all Democrats) to file an injunctive suit against the
president to prevent his going to war against Iraq without explicit congressional
consent. Dellums v. Bush was rejected for ripeness by district judge Harold Greene.
Judge Greene said it is up to the other branches to parse the diplomatic and mili-
tary meaning of “war,” but at a certain scale, the label clearly applies. He ex-
plored the history of member litigation on war and concluded that political ques-
tion, standing, and equitable discretion precedents did not apply here. The
hurdle for the members was simply ripeness. Rejecting the administration’s ar-
gument, Greene implied that there was a door to future litigation if a president’s
claim of unilateral authority is clearly out of line with the Constitution: “If the
Executive had the sole power to determine that any particular offensive military
operation, no matter how vast, does not constitute war-making but only an of-
fensive military attack, the congressional power to declare war will be at the mercy
of a semantic decision by the Executive. Such an ‘interpretation’ would evade the
plain language of the Constitution, and it cannot stand . . . here the forces involved
are of such magnitude and significance as to present no serious claim that a war
would not ensue if they became engaged in combat, and it is therefore clear that
congressional approval is required if Congress desires to become involved.”? The
ripeness challenge came from the fact that U.S. troops had not yet engaged Iraq.
The judge noted that only around 10 percent of Congress’s membership signed
onto the suit, implying that a majority-sanctioned suit might have a better chance
at being heard on the merits.*

Within a month of the federal opinion, on January 8, 1991, President Bush
sent a request to the congressional leadership to pass legislation that supported
military enforcement of UN Resolution 678, which called for member nations
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to use force to expel Iraq from Kuwait if it did not withdraw by January 15, 1991.
The Authorization for the Use of Military Force (AUMF) passed with party-line
votes in the House (250-183) and Senate (52—47) and said explicitly that the leg-
islation was complying with section 2 of the WPR. Bush’s signing statement on
January 14 said none of the debates, nor even the resolution, was interpreted as
threatening to his “constitutional authority to use the Armed Forces to defend
vital U.S. interests or [acknowledging] the constitutionality of the War Powers
Resolution.”* Days later, Bush reported the beginning of combat operations
“consistent with” the WPR.*®

Member Litigation after Raines v. Byrd

The landmark case on Congress members’ standing in court came in 1997 (dis-
cussed in more depth in part 2). Senator Robert C. Byrd (D-WV) sued to pre-
vent the Line Item Veto Act of 1996 from taking effect. Although the district court
sided with Byrd on both justiciability and substance, the Supreme Court reversed
on the former, saying members cannot claim an institutional injury stemming
from a loss of political power (the Court declined to rule on the merits of the suit).
The majority opinion, like the war powers precedents, emphasized that Congress
has legislative options to recover power. However, the Court found the act un-
constitutional the following year on presentment grounds once private interests
claimed injury. The Raines case also proves that private interest litigation can suc-
ceed where members cannot.

Campbell v. Clinton (1999)

The Republican Congress did not consistently protect its institutional preroga-
tives through the presidency of Bill Clinton. It granted President Clinton item veto
power but did not explicitly authorize (nor disapprove of) military action in
Somalia, Iraq, Bosnia, and Haiti in his first term.* In Clinton’s second term, how-
ever, his military orders related to Kosovo inspired a congressional lawsuit in the
final year of the administration. As noted above, in 1998-1999 a move for inde-
pendence by ethnic Albanians in the Serbian province of Kosovo brought a new
wave of conflict and, in 1999, a joint U.S./NATO military response. The story of
U.S. action in Kosovo is similar to previous cases discussed here, despite a parti-
san switch in both branches.

Judge Greene implied in Dellums that member-plaintiffs would have standing
if they voted against a specific engagement abroad that proceeded anyway. That
theory was tested in the spring of 1999. On March 24, the NATO air campaign
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began against targets in Serbia. Clinton announced the action in a national ad-
dress and submitted a report two days later to Congress, saying it was “pursuant
to my constitutional authority to conduct U.S. foreign relations and as Com-
mander in Chief and Chief Executive” and the report was “consistent with the
War Powers Resolution.” Secretary of Defense William Cohen told the Senate
Armed Services Committee: “We’re certainly engaged in hostilities, we’re engaged
in combat.”?” During the fifth week of strikes, on April 28, 1999, the House voted
on multiple resolutions the same day that ultimately neither declared war, autho-
rized the campaign, nor withdrew forces. The Senate, however, did pass an
AUMEF. Then, on May 21, 1999, the president signed an emergency supplemen-
tal that funded the operation.®®

Representative Tom Campbell (R-CA) and over twenty fellow members, al-
most all Republicans, filed a complaint on May 19, seeking declaratory judgment
that President Clinton had violated the WPR and the Constitution. The suit also
demanded that “no later than May 25, 1999, the President must terminate the
involvement of the United States Armed Forces in such hostilities unless Con-
gress declares war, or enacts other explicit authorization, or has extended the
sixty day period.”*® The suit was dismissed by district court judge Paul Fried-
man who reviewed the congressional actions and concluded that the “plaintiffs
have failed to establish a sufficiently genuine impasse between the legislative
and executive branches to give them standing. The most that can be said is that
Congress is divided about its position on the President’s actions in the Federal
Republic of Yugoslavia and that [Clinton] has continued . . . in the face of that
divide.”#0

The appeals court upheld the district court but was divided on reasoning. The
panel offered four opinions among the three judges (an opinion for the court and
three concurrences). The panel’s opinion was written by Judge Laurence Silber-
man who said the congressional votes were not sufficiently “nullified” by the pres-
ident’s actions for an injury. The three judges then went in different directions.
In his separate concurrence, Judge Silberman said the appellants’ claim of “hos-
tilities” in Yugoslavia does not lend itself to resolution, even if it appears to be
true: “Appellants cannot point to any constitutional test for what is war.” Judge
Raymond Randolph emphasized the principles of standing and mootness. He
looked at the totality of the House votes on April 28, saying they were “not for
naught” because Clinton had not introduced ground troops, which he might have
done if the full war declaration had passed. Judge David S. Tatel offered the most
sympathetic reading of the member-plaintiffs complaint. Although he agreed with
the majority that the standing problems were too severe, overall he said war is jus-
ticiable: “Since the earliest years of the nation, courts have not hesitated to deter-

mine when military action constitutes ‘war.””*!
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In separate interviews for this book, a Republican House member and staffer
for a different Republican member involved in Campbell expressed frustration
about both parties’ inconsistencies on war powers. They said the lawsuit was
designed to bring public attention to Congress’s “lack of will” to confront Presi-
dent Clinton on war. “Republicans pride themselves as constitutionalists. Demo-
crats pride themselves as learning lessons from Vietnam.” Yet “war brings. . .
institutional disinterest.”®? As we saw at the opening of this chapter, President
Clinton continued the line of argument that all presidents share: he has the insti-
tutional capacity and the constitutional authority to commit U.S. troops to war
unilaterally. This time, mostly Republicans tut-tutted.

Doe v. Bush (2003)

Despite campaigning against Bill Clinton’s “nation building,” and promising a
“humble foreign policy” in 2000,** President George W. Bush’s presidency was
built on post-9/11 foreign interventions. However, the Iraq War suit is unlike the
previous ones because the Congress debated and passed a resolution authorizing
President Bush to decide when or if to invade. A dozen Democratic House mem-
bers focused on the latter in a lawsuit saying that it is unconstitutional for Con-
gress to delegate away the war powers that are enumerated in Article I. Because
the nub of their argument focused on a passed and signed resolution and Presi-
dent Bush waited until the AUMF was in place to invade, this case had less prom-
ise for the plaintiffs than the others discussed here.** This case had the weakest
argument going into federal court; the AUMF question received a vote, albeit in
a charged 9/11 atmosphere a month before the 2002 midterm. Bush never con-
ceded that he needed an AUMEF, but asked for a display of unity.

Just weeks before the invasion began, the House members, joined by twenty
private plaintiffs (active military and their families) tried to prevent the AUMF’s
execution. They made two somewhat contradictory constitutional claims: Con-
gress delegated too much war power and what they granted to President Bush was
not a green light for invasion. Judge Joseph Tauro agreed with the defendants and
dismissed the case as a political question, saying there was no clear conflict be-
tween the political branches. Tauro said, “There is a day to day fluidity in the situ-
ation that does not amount to resolute conflict between the branches—but that
does argue against an uninformed judicial intervention.”* Circuit judges Sandra
Lynch, Conrad Cyr, and Norman Stahl dismissed the case on ripeness rather than
the “murky” political questions.*® The previous year, however, the Bush admin-
istration got a separate member suit dismissed on political question precedent
regarding treaty abrogation (discussed in part 3).*
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Kucinich v. Obama (2011)

Like President Bush’s flip from candidate to president, President Obama’s war
powers interpretations changed dramatically from 2007 to 2011.*8 During the
“Arab Spring” revolts in 2010-2011, street protests in Benghazi, Libya, began to
turn toward regime change and the ouster of longtime dictator Colonel Muam-
mar Qadhafi. The UN Security Council passed two resolutions that together con-
demned violence against civilians, encouraged member nations to place asset
freezes and travel bans on the Libyan leadership, endorsed the travel bans already
being put into place by the Arab League and other regional organizations, intro-
duced a no-fly zone, and authorized member states through regional organizations
to use “all necessary measures” to protect civilians. Operation Odyssey Dawn was
a multinational coalition led by the United States in response to the second UN
resolution; Operation Unified Protector was the NATO operation that “responded
to the UN call” by enforcing an arms embargo as well as the no-fly zone. On
March 31, NATO assumed command for all international operations in Libya.*’

The constitutional question through these months was whether President
Obama needed explicit authorization from Congress to engage in this offensive
military action abroad. The president and his administration argued that he pos-
sessed unilateral authority, bolstered by treaty obligations.>® Echoing the Kosovo
situation, Congress neither authorized nor banned action. The mission began on
March 19; the president reported to Congress two days later that he “directed U.S.
military forces to commence operations to assist an international effort autho-
rized by the United Nations.” The strikes will be “limited in their nature, dura-
tion, and scope. . . . [ am providing this report as part of my efforts to keep the
Congress fully informed, consistent with the War Powers Resolution. I appreci-
ate the support of the Congress in this action.””! Without any supportive action
in Congress, Obama asserted that the UN can “authorize” members’ military
campaigns (which the WPR specifically denies in section 8), and said, “It is U.S.
policy that Qaddafi needs to go.*> The administration took the position that the
mission was not “war” in a constitutional sense that required congressional au-
thorization. Nor did Obama acknowledge explicitly that he was bound to a with-
drawal clock under the WPR.>* However, when the sixty-day clock expired on
May 20, the president wrote to leaders to express support for a resolution passed
in the Senate that would authorize the mission. The House did not pass it. A few
days before the ninety-day clock expired on June 19, the White House said there
were no “hostilities” without U.S. casualties.™

Meanwhile in Congress, several House actions indicated interest in holding the
president to the WPR. First, House Concurrent Resolution 51 was introduced by



50 CHAPTER 2

Dennis Kucinich (D-OH), who would soon be the lead plaintiff in the member
lawsuit), which said, “Pursuant to section 5(c) of the War Powers Resolution. . . .
Congress directs the President to remove the United States Armed Forces from
Libya by not later than the date that is 15 days after the date of the adoption of
this concurrent resolution.” The resolution failed on the floor 148-265, with bi-
partisan groups on both sides of the question; the “yea” votes had 87 Republi-
cans and 61 Democrats and the “nay” votes had 144 Republicans and 121 Demo-
crats. Second, on June 3, Speaker John Boehner himself sponsored House
Resolution 292, which banned ground troops and passed on a party-line vote.
Third, on June 15, Boehner wrote to warn the president he was about to violate
the WPR. The fourth major House action of the month came when Representa-
tive Alcee Hastings (D-FL) sponsored a resolution to authorize the mission, which
failed 123-295, with only eight Republicans voting “aye.” Finally, Representative
Tom Rooney (R-FL) sponsored a resolution to defund the NATO mission, which
also failed 180-238.% These last two (seemingly contradictory) votes took place
on the same day.

In the middle of this active month, ten members of the House of Representa-
tives (two Democrats and eight Republicans) filed suit against President Obama
on June 15, 2011. The complaint noted that “the Obama Administration had yet
to ask Congress for specific funding [for military action in Libya]” nor sought “a
declaration of war from Congress or even congressional approval for [the mili-
tary action].” Information from the Department of Defense estimated spending
around $550 million in the first ten days of the military engagement, paid for with
reallocations.® Nevertheless, district judge Reggie Walton agreed with the defen-
dants and the case was dismissed in mid-October. Judge Walton rejected the mem-
bers’” standing to sue as legislators and taxpayers. Citing several previous mem-
ber lawsuits, he said that the alleged injuries to these ten plaintiffs are not separate
from those that may have been suffered by the other 425 members of the House.>”

Therefore, what Kucinich et al. claimed was an “institutional injury,” which
had been dismissed as a standing category in Raines v. Byrd (see part 2). If an in-
stitutional injury characterizes the situation, then it should be endorsed by the
body, which was precisely what Judge Rosemary Collyer noted in a later suit on
enforcement of the Affordable Care Act, House v. Burwell (discussed in part 3).
The next issue was whether a legitimate conflict arose from the president’s ac-
tions in light of congressional votes. Specifically, did Obama “nullify” any par-
ticular congressional action, including the defeat of the authorization bill on
June 24? Judge Walton endorsed the Obama administration’s view: “The Presi-
dent’s actions, being based on authority totally independent of the June 24, 2011
vote, cannot be construed as actions that nullify a specific Congressional prohi-
bition.”® The decision came on October 20, 2011. The NATO campaign ended
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on October 31. Kucinich did not file an appeal. The tenth member war suit failed
to disrupt the new order, as did a private suit by an Army captain.”

As federal courts are accused of activism on many policy fronts, members’ war
questions meet restraint. Whatever the motivations of federal judges who have
formed these multilayered barriers around war powers, the consistency of the ju-
dicial position defies ideological polarization on other issues and transcends
change on the bench, majority control of the House and Senate, the occupant of
the White House, and even the foreign policy zeitgeist.

All three branches and both parties have contributed to our nation’s flipped
understanding of constitutional war. After-the-fact public criticism, oversight
hearings and investigations, and party switches in the White House and Congress
have not changed this dynamic. Even when presidents seek and receive authori-
zations for the use of military force, presidents push the outer limits of their con-
stitutional power. The two AUMFs after 9/11 were written to punish the terror-
ists and their accomplices as well as preempt future terrorism by invading Iraq.
Three presidents have utilized these two legal bases for expanding war well be-
yond the stated intentions of the AUMFs. We are living in the longest war autho-
rization in U.S. history. The most recent pivot in presidential interpretation of
the AUMFs concerns the fight against the so-called Islamic State of Iraq and al-
Sham (ISIS). President Obama began this campaign in August, 2014, and Presi-
dent Donald Trump is continuing it by leaving hundreds of troops in Syria,
even as he declared victory against the terror group in early 2019.°° According
to the Department of Defense, Operation Inherent Resolve cost an average of
$13.6 million per day for a total of over $14 billion through 2017.%!

Despite repeated cries of “lawlessness” against the last three presidents on war
powers, Congress members have not yet pursued a lawsuit on the ISIS actions, or
other expansions of the “war on terror.” Various members of the House and Sen-
ate proposed revoking or replacing the AUMFs of both 2001 and 2002, with noth-
ing coming out of committee during the Bush, Obama, or Trump administra-
tion (thus far).®* But there is renewed interest in these issues over the past two
years as the public learned about the repeated expansions of these two AUMFs to
cover over a dozen countries, in addition to Syria, outside their original targets of
Afghanistan and Iraq. First, four U.S. service members were killed by an ambush
in Niger in 2017. Our military presence in West Africa, under the auspices of the
2001 AUMF, caught even members of Congress by surprise.®* Second, the brutal
killing of journalist Jamal Khashoggi in Istanbul, Turkey, in 2018 led many mem-
bers of Congress across both parties to question the close connections we have
with Saudi Arabia, whose government appears to be connected to the murder.

In 2019, Congress passed a resolution to reduce the U.S.’s role in assisting the
Saudi-led military campaign fighting Houthi rebels in Yemen. The rare rebuke on
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the ever-expanding AUMFs of 2001 and 2002 was related to the Khashoggi story,
the unfolding humanitarian crisis in Yemen as the civil war rages on, and, un-
doubtedly some war fatigue by the public and members of Congress. The Senate
voted 54—46 in favor of the joint resolution, with 7 Republicans joining the ma-
jority. The House voted 247—175, with 16 Republicans in favor. President Trump
vetoed the joint resolution, saying it attempted to weaken his constitutional au-
thority over foreign affairs. He also rejected the idea that providing logistical as-
sistance to Saudi Arabia constituted “hostilities.”**

As of this writing, the Trump Administration reported active US military in-
volvement in Afghanistan, Iraq, Syria, Yemen, Somalia, Libya, and Niger. The
statutory basis of these actions, according to an Administration report, is the fact
that the 2001 and 2002 AUMFs contain “no geographical limitation on where
authorized forces may be employed.” The report goes on to say that in addition
to these laws passed in the wake of 9/11, “the Constitution provides authority for
the use of military force in certain circumstances even without prior authoriza-
tion of Congress.”® The Constitution says no such thing. This framework comes
from the War Powers Resolution. Like the 2001 and 2002 AUMFs, the War Pow-
ers Resolution is a legislative action. If Congress wants to change the direction of
U.S. military operations around the world, its members would have to confront
their own institutional contributions to today’s endless wars.
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LEGISLATIVE
PROCESSES






LEGISLATIVE PROCESSES ARE
CONSTITUTIONAL QUESTIONS

Soon after his inauguration in 1933, President Franklin Roosevelt and large Demo-
cratic majorities in Congress began to pass major industrial reforms that touched
almost every sector of the national economy during the Great Depression. Many
of these policies suffered repeated setbacks as parts of the New Deal were chal-
lenged successfully in a closely divided Supreme Court over the next four years.
Corporate litigants asserted one or two fundamental constitutional questions.
First, can the national government control private economic activities previously
regulated by states (if at all)? Second, can Congress delegate its legislative author-
ity to the executive branch to determine the new administrative rules? Two land-
mark decisions that said Congress had indeed delegated unconstitutionally to the
president were never overturned by the Supreme Court, even as a majority of jus-
tices shifted on the first question beginning in 1937.!

Are there any constitutional limits to how Congress conducts its legislative
business internally, or with the executive branch, as they forge public policy? If
s0, should the federal judiciary help to determine those boundaries? In addition
to delegation of rulemaking, these questions are central to a variety of legislative
processes, including the legislative and line-item vetoes, base closing commissions,
the Senate filibuster, and more. The Constitution says that the House and Senate
can determine their own rules and procedures (Art. I, Sec. 5). Nevertheless, pri-
vate interests (discussed in this chapter) and members of Congress (chapter 4)
have alleged that certain process arrangements violate the separation of powers
system, legislative prerogatives, and principles of majority rule. Private litigants
pursue these claims by emphasizing economic and/or regulatory damages from
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the law’s implementation, while members claim institutional injuries and loss of
individual-level legislative power.

In both sets of cases, we see clashing normative guidelines about the role of
the federal courts in broader separation of powers development. First is the non-
delegation doctrine, which says that Congress should not delegate legislative power
that has been granted to it by the Constitution. Proponents of this view say the
federal judiciary is necessary to help mark these constitutional boundaries when
Congress is not protective of its most fundamental legislative turf.* Second is the
political question doctrine, which says that federal courts should avoid taking on
certain kinds of separation of powers controversies that can be better fought by
the elected members of the branches themselves, allowing the court to save insti-
tutional capital for other areas of jurisprudence.’ In this latter view, courts should
allow the chambers of Congress to negotiate new processes with each other and
the executive branch to keep up with modern legislative workloads and policy
pressures.?

Private litigants can often press these claims more successfully than members
of Congress who are on the losing side of a floor debate. The larger question is
whether courts, through activity or restraint on these types of cases, are helping
the separation of powers system achieve its goals. The Constitution is more than
a procedural map of how to achieve policy outcomes—it sets out a complex sys-
tem of institutional and electoral differences to foster representation and delib-
eration. In the modern administrative state, spanning foreign and domestic pol-
icy, Congress behaves in ways that would be shocking to the framers as members
and leaders argue again and again that their own institution cannot and should
not control policy details. The House and Senate built the modern presidency
through transfers of legislative power to the newly ascendant and all-encompassing
executive branch. Members, of course, retain the right to oversee and criticize
presidents and agencies for what they do with the delegated authority. But judges
cannot force Congress to want power back.

Constitutional Theory
and Separation of Powers

Key Federalist papers explain the Constitution’s theory of separation of powers.
Different branches and chambers will (ideally) see the same policy questions dif-
ferently through their unique local, state, and national purviews. These differences
can be aired through institutional processes and (again, ideally) resolved through
deliberation, moderation, and compromise. Many structural differences designed
by the framers across the institutions remain largely intact, including different
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constituencies, methods of election and appointment, as well as terms of office.
These institutional differences can lead to policy differences that are expressed
by the chambers and branches through shared legislative, executive, and judicial
powers. Even though the framers had a vision of natural and healthy intra- and
interinstitutional conflict, members themselves sometimes opt to smooth out leg-
islative processes through delegation of power and automatic processes, while at
other times complicate the lawmaking process by introducing new barriers that
require supermajorities to overcome.

These issues have received attention from other institutional scholars, with dis-
agreement over whether anti-majority processes in Congress rise to the level of
an institutional and/or constitutional problem. Some argue that congressional
delegation of power and complex internal reforms should be studied purely from
a strategic party and policy angle, implying they are harmless to Congress, or even
a positive indicator of its ability to overcome complex collective action problems
and thus better secure its representative and legislative goals.> Others argue that
if Congress repeatedly sabotages its constitutionally granted legislative powers,
there are profound impacts on public policy outcomes and a balanced separation
of powers system.® Either way, federal courts’ comfort with these types of ques-
tions seems to have shifted over time. The Supreme Court took a handful of del-
egation of powers cases in the late 1800s through the mid-1900s. Legislative pro-
cesses then returned to the Court’s radar in the 1980s and 1990s. In both sets of
cases, federal judges wrestle with their own proper role.

Delegation of Power Cases

The nondelegation doctrine asks under what circumstances Congress can and
cannot give away legislative prerogatives spelled out in Article . J. W. Hampton, Jr. ¢
Co. v. United States ruled that common sense allows Congress to delegate at least
some power to the executive as it cannot be held to minute decisions on adminis-
trative matters that may vary in the future.” The key test was whether Congress
intended the delegation of a core constitutional power and provided some
guidelines to the executive branch. Seven years later, despite ostensibly meeting
those criteria, Panama Refining Co. v. Ryan disallowed delegation of legislative
power to the president on oil shipment controls and famously struck down one
part of the wide-ranging New Deal-era National Industrial Recovery Act (NIRA).2
Another NIRA case, Schechter Poultry Corp. v. United States struck down legisla-
tive delegation of power to industrial groups to make and enforce rules with pres-
idential cooperation.’ The legacy of these latter two cases, both decided in 1935,
is very different from the more famous interstate commerce dramas from the New
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Deal. Panama and Schechter were never explicitly overruled and yet these cases
did not restrain Congress from delegating legislative power to the executive branch
over the following decades. The question did not go away, but the jurisprudence
did, leaving the nondelegation doctrine “moribund.”!® These issues are as rele-
vant as ever to contemporary controversies in administrative discretion.!!

Field v. Clark (1892) and J. W. Hampton, Jr. &
Co. v. United States (1928)

While not the first case to focus on a specific congressional delegation of power,!
Field v. Clark concerned the legislative processes surrounding the creation of the
Tariff Act of 1890, also known as the McKinley Tariff, and its transfer of rulemak-
ing power to the executive branch and Republican president Benjamin Harrison.
This act, among other things, repealed the previous Tarift Act of 1883 to allow
the president to determine the extent of trade duty reciprocity with other nations
on certain products—and then adjust import tariffs accordingly. The appellants
included the Chicago department store Marshall Field, arguing that the legisla-
tive process was incomplete because certain steps were missing from the final en-
rolled bill and that the law delegated excessive authority as the new rates were
not explicitly included in the law.

Justice John Marshall Harlan wrote the opinion for the Supreme Court, say-
ing, “That Congress cannot delegate legislative power to the president is a princi-
ple universally recognized as vital to the integrity and maintenance of the system
of government ordained by the constitution.”’® But the holding said that the en-
rolled bill was constitutionally passed. Specifically, on section 3, Justice Harlan
said, “Congress cannot delegate legislative power to the President is a principle
universally recognized as vital to the integrity and maintenance of the system of
government ordained by the Constitution. The Act of October 1, 1890, in the par-
ticular under consideration, is not inconsistent with that principle. It does not in
any real sense invest the President with the power of legislation.”!*

Chief Justice Fuller and Justice Joseph Lamar concurred on the congressional
procedures part of the holding, but dissented on the “Reciprocity Provision” and
whether the legislation in question had delegated enumerated constitutional au-
thority to the president: “We think that this particular provision is repugnant to
the first section of the first article of the Constitution of the United States, which
provides that ‘All legislative powers herein granted shall be vested in a Congress
of the United States, which shall consist of a Senate and House of Representa-
tives.” That no part of this legislative power can be delegated by Congress to any
other department of the government, executive or judicial, is an axiom in consti-
tutional law, and is universally recognized as a principle essential to the integrity
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and maintenance of the system of government ordained by the Constitution. The
legislative power must remain in the organ where it is lodged by that instrument.”!

Over three decades later, a similar constitutional question on which branch
should set tariff rates reached the Supreme Court. The law at issue this time was
the Tariff Act of 1922, which again delegated to the executive branch the power
to decide and implement customs duties on imports. The explicit goal of the law
was to adjust importation rates to equalize (meaning raise) the cost of produc-
ing articles abroad that were also made in the United States at a more expensive
rate.'® Importer J. W. Hampton, Inc., was charged a duty on the chemical com-
pound barium dioxide that was two cents per pound higher than the amount set
in the statute. The company challenged the discretion utilized by then-president
Calvin Coolidge in a rate-setting proclamation. The company’s argument was
twofold: that section 315 of the Tariff Act delegated excessive power to the presi-
dent and that the tariff was a form of protectionism that exceeded the Congress’s
constitutional power to tax for revenue purposes only.

Citing the Field v. Clark precedent, the Supreme Court concluded that if Con-
gress lays down “an intelligible principle” for carrying out the delegation, the
transfer of power is constitutional. “This conclusion is amply sustained by a case
in which there was no advisory commission furnished the President—a case to
which this Court gave the fullest consideration nearly 40 years ago.”'” And on the
policy issue of protective trade regulation the Court said, “So long as the motive
of Congress and the effect of its legislative action are to secure revenue for the
benefit of the general government, the existence of other motives in the selection
of the subjects of taxes cannot invalidate congressional action.”!8

Ongoing controversies surrounding presidential power to change trade and
tariff policy, in part by circumventing the conventional legislative process, echo
many of these arguments almost a century ago. In the 1980s and 1990s “fast track”
legislative procedures allowed presidents to expand or extend free trade agree-
ments by speeding the proposal through the House and Senate with minimal de-
liberation and opportunity for changes in committees and on the floors. In the
early 2000s and today, more protectionist-leaning presidents can use power del-
egated by Congress in 1962 to change tariffs unilaterally—with hardly any legis-
lative process at all. Either way, traditional congressional prerogatives are sacri-
ficed for administrative efficiency."

Panama, Schechter, and Yakus (1933-1944)

As mentioned above, Franklin Roosevelt took office in March 1933 with the ben-
efit of a landslide electoral victory and supermajorities of Democrats in both
chambers of Congress. The first year of the New Deal agenda included the NIRA,
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passed in June. It had three broad components: fair trade through industrial reg-
ulations, labor organization support through the creation of the National Labor
Relations Board, and the Public Works Administration. The first set of judicial
rulings on the NIRA concerned regulation, specifically agricultural and petroleum
processes. Panama Refining Co. v. Ryan and A.L.A. Schechter Poultry Corp.. v.
United States cases set back the administration’s policy goals and a new constitu-
tional vision of an unfettered executive. In the long run, as we will see in part 3
of the book, the executive branch expanded exponentially nonetheless. More re-
strictive decisions were largely ignored.?

In an 8-1 case, with Justice Benjamin Cardozo dissenting, the Supreme Court
said in Panama Refining Co. v. Ryan that Congress had not given sufficient clar-
ity to the executive branch when attempting to delegate power to it. Section 9(c)
of the NIRA stated, “The President is authorized to prohibit the transportation
in interstate and foreign commerce of petroleum and the products thereof pro-
duced or withdrawn from storage in excess of the amount permitted to be
produced or withdrawn from storage by any State law or valid regulation or order
prescribed thereunder, by any board, commission, officer, or other duly autho-
rized agency of a State. Any violation of any order of the President issued under
the provisions of this subsection shall be punishable by fine of not to exceed
$1,000, or imprisonment for not to exceed six months, or both.”?! Section 10 al-
lowed the president to issue an executive order to the secretary of the interior,
which Roosevelt did on July 14, 1933. The order included “full authority to des-
ignate and appoint such agents and to set up such boards and agencies as he may
see fit, and to promulgate such rules and regulations as he may deem necessary.”*

Chief Justice Charles Evans Hughes’s majority opinion focused on the breadth
of this delegation of power, which Congress passed willingly. “Section 9(c) is brief
and unambiguous . . . It does not qualify the President’s authority. . . . It estab-
lishes no criteria to govern the President’s course. It does not require any finding
by the President as a condition of his action. The Congress in § 9(c) thus declares
no policy as to the transportation of the excess production. So far as this section
is concerned, it gives to the President an unlimited authority to determine the
policy and to lay down the prohibition, or not to lay it down, as he may see fit.
And disobedience to his order is made a crime punishable by fine and imprison-
ment.”?® The chief justice added, “The question whether such a delegation of leg-
islative power is permitted by the Constitution is not answered by the argument
that it should be assumed that the President has acted, and will act, for what he
believes to be the public good. The point is not one of motives, but of constitu-
tional authority, for which the best of motives is not a substitute.”**

Justice Cardozo’s dissent said that standards were indeed present in the act.
“My point of difference with the majority of the court is narrow. I concede that,
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to uphold the delegation, there is need to discover in the terms of the act a stan-
dard reasonably clear whereby discretion must be governed. I deny that such a
standard is lacking in respect of the prohibitions permitted by this section when
the act, with all its reasonable implications, is considered as a whole. What the
standard is becomes the pivotal inquiry.”?® The Connally Hot Oil Act of 1935 re-
wrote the offending section of the NIRA and was held constitutional when chal-
lenged in court.

Earlier in 1935, the A.L.A. Schechter Poultry Corporation was convicted of
criminal industrial violations under the Live Poultry Code, passed in 1934 as part
of the NIRA. Section 3 of the NIRA was particularly controversial because it del-
egated to the President the power to write and enforce “codes of unfair competi-
tion.” Roosevelt’s regulatory actions in the poultry industry included wages, hours,
and the condition of chickens shipped across state lines. Schechter was charged
with selling “unfit chickens,” among other NIRA violations.?® The company lost
at the district and appellate levels, but won in the Supreme Court in a narrow de-
cision. The Court said there was no clear “intelligible principle” in the delegation
and that the charge was too broad in the first place. Further, the commerce clause
was not applicable because the company’s actions in question were largely per-
formed intrastate in New York.

Building on the Panama decision a few months earlier, the Supreme Court was
unanimous, with the decision written by the Chief Justice Hughes. By detailing
the intrastate activities related to the chicken trade and invoking the Tenth Amend-
ment, which says that powers not delegated by the Constitution to the federal
government are reserved to the states, Hughes said, “Powers of the national gov-
ernment are limited by the constitutional grants. Those who act under these grants
are not at liberty to transcend the imposed limits because they believe that more
or different power is necessary.”?” But the key constitutional offense in this legis-
lation, according to the chief justice, was the lack of “intelligible principles” in
the statute. “The Congress is not permitted to abdicate or to transfer to others
the essential legislative functions with which it is thus vested. We have repeatedly
recognized the necessity of adapting legislation to complex conditions involving
a host of details with which the national legislature cannot deal directly . . . [how-
ever,] Section 3 of the Recovery Act is without precedent. It supplies no stan-
dards for any trade, industry or activity. It does not undertake to prescribe rules
of conduct to be applied to particular states of fact determined by appropriate
administrative procedure. Instead of prescribing rules of conduct, it authorizes
the making of codes to prescribe them . .. [and] is an unconstitutional delega-
tion of legislative power.”?

In this way, Panama and Schechter contrast with two other important FDR-
era delegation cases. United States v. Curtiss-Wright Export Company upheld the
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delegation of power from Congress to the president to declare and enforce an arms
embargo in South America, and is discussed in other parts of the book because
of its wide use as a precedent on executive foreign policy power. Yakus v. United
States case is less well known, but it marked a new era where the nondelegation
doctrine began to disappear from federal court jurisprudence.

Yakus concerns wartime delegation of domestic regulatory and economic
power. Instead of being an abrupt departure from Schechter and Panama, the law
in this case included more regulatory details. The constitutional question con-
cerned the Emergency Price Control Act of 1942, which was passed soon after
the declarations of war against Germany and Japan and delegated wartime com-
modity controls to an administrator in the Office of Price Administration. The
goal of the act was to control inflation in specific products. With a 6-3 split, the
Supreme Court majority offered five related arguments in defense of the act: the
delegation was narrow to a specific outcome and time frame, Congress “preserved”
its legislative function in outlining this scope, Congress has price fixing powers
to set the parameters of the policy, Congress need not choose the least available
type of delegation to meet the constitutional threshold, and the standards for the
practice of price controls were included in the act so that public and even legal
scrutiny would be able to ascertain whether the powers were utilized appropri-
ately. The case resulted from the conviction of private violators of the act.

Chief Justice Harlan Fiske Stone wrote for the majority, saying this act was
unlike the one at issue in the Schechter case, which he described as lacking stan-
dards. Delegation of power with additional details is permissible. Stone went on
to explain that the Constitution “does not demand the impossible or the imprac-
ticable. It does not require that Congress find for itself every fact upon which it
desires to base legislative action, or that it make for itself detailed determinations
which it has declared to be prerequisite to the application of the legislative policy
to particular facts and circumstances impossible for Congress itself properly to
investigate.”?

In dissent, Justice Owen Roberts (who was previously the key to the “switch
in time that saved nine,” turning the Supreme Court toward approval of New Deal
legislation) argued that delegation of power standards should be the same in
peacetime and war.’® “But if the court puts its decision on the war power, I think
it should say so. The citizens of this country will then know that, in war, the func-
tion of legislation may be surrendered to an autocrat whose ‘judgment’ will con-
stitute the law, and that his judgment will be enforced by federal officials pursu-
ant to civil judgments, and criminal punishments will be imposed by courts as
matters of routine.”!

Looking at these issues from a judicial perspective, scholar Cass Sunstein makes
two points about the so-called death of the nondelegation doctrine by midcentury.
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First, he argues that federal courts do indeed scrutinize agency rulemaking to
balance congressional grants of power with individual and corporate rights in
many cases. Second, Sunstein says that the nondelegation doctrine is not an
appropriate or practical use of judicial institutional powers, and concludes, “There
is no plausible case for a broad-scale revival of the nondelegation doctrine. A
reinvigoration of the conventional doctrine would pose serious problems of
judicial competence, and it would not be a sensible response to any of the prob-
lems and pathologies of the modern administrative state.”?

New Wave in the 1980s

While the judiciary retreated from reviewing rulemaking aggressively after the
1930s, a landmark decision in 1983 brought the Supreme Court back into debates
about intra- and interinstitutional arrangements. Throughout the twentieth
century, Congress and the president tinkered repeatedly with legislative and over-
sight processes to keep up with the myriad political, policy, and workload pres-
sures of modern governance. The main questions surround several experiments
in legislative processes and whether the federal courts have the practical insight
and institutional comfort to weigh in. Champions of judicial restraint in separa-
tion of powers questions turn to the INS v. Chadha case as one example of mis-
directed Supreme Court power. The Court was roundly criticized for a formalis-
tic and rigid view of separation of powers that did not take into account the
realities of twentieth-century governance.

INS v. Chadha (1983)

The legislative veto was a one- or two-house administrative oversight capability
that seemed to invert the branches’ constitutional places. The process is associ-
ated with administrative growth under the New Deal, but actually began in
1929, when President Herbert Hoover asked for a broad delegation of power
from Congress for an executive branch reorganization, subject to congressional
approval afterward. In 1932, the bill passed, including provision for a one-house
veto of executive branch reorganization made pursuant to the law. In 1939,
Congress granted FDR authority to reorganize the executive branch, this time
including a two-house veto into the law.** In 1949, Harry S. Truman also signed a
reorganization bill that included a one-house veto provision. As the legislative
veto expanded into other policy areas, presidents derided congressional “mi-
cromanagement,” but saw legislative vetoes as preferable to waiting for new
prior agency authorizations.**
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According to data in the Chadha case, an estimated 300 legislative vetoes had
been built into around 200 laws beginning in 1932, the vast bulk of which were
passed between 1970 and 1975 (an era with over 160 provisions in 89 laws).
“Members were drawn to the constitutionally suspect legislative veto in the early
1970s because it provided them an easy way to give public expression to growing
public distrust of the federal government’s executive and regulatory powers. . . .
And in those situations where they were intent on exercising real control over del-
egated authorities, members were clearly not in need of any constitutional in-
novations.”* The legislative veto concept is also similar to the rhythms of the war
powers cases discussed in chapter 2. Congress is allowing president to act, reserv-
ing power to rein in if need be—but also allowing the president to bear respon-
sibility for any mistakes and/or bad political consequences flowing from presi-
dential decisions made pursuant to the laws (at least where Congress declined to
exercise legislative veto).

The types of vetoes varied. It is worth exploring some distinctions between the
one-house, two-house, and committee vetoes. The institutional logic of the one-
house legislative veto was that it takes both chambers to agree to legislation in
the first place, so it makes sense that one house can block before or after the fact.
However, this logic does not apply for the more controversial committee veto,
which implies a committee could have blocked an initial authorization. In some
cases, legislation can pass even without a committee’s approval (although it is not
necessarily common). Even proponents of the one-house veto do not extend the
argument to the committee versions.*® The two-house veto, by contrast, is the
highest hurdle for legislative oversight of agencies and puts Congress in the great-
est disadvantage. In any of these forms, some scholars say that the power of the
legislative veto has been overblown because Congress has so many other legisla-
tive and oversight tools that in some ways better connect representation of con-
stituencies and institutional power.*’

Even if this is true, for our purposes, INS v. Chadha is still important as a rare
landmark of Supreme Court institutional formalism, which means the Court saw
walls between branches rather than flexible fences (the other example is the mem-
ber suit three years later, Bowsher v. Synar, discussed in chapter 4). According to
Neal Devins and Louis Fisher, in Chadha the Supreme Court “encouraged the be-
lief that Congress existed for the sole purpose of passing legislation, with no op-
portunity to influence the implementation of a bill once it had been enacted. The
Court’s abstract opinion failed to describe how the executive and legislative
branches actually interact and overlap in practice.”

The details of the case are complex. Jagdish Chadha had remained in the United
States after his student visa had expired in 1972 and was informed of his qualifi-
cation for deportation by the Immigration and Naturalization Service (INS) in



LEGISLATIVE PROCESSES ARE CONSTITUTIONAL QUESTIONS 65

1973. Section 244(c)(2) of the Immigration and Nationality Act of 1965 allowed
either house of Congress to pass a resolution that could invalidate the decision of
the attorney general to allow a deportable “alien” to remain in the United States.
An immigration judge suspended Chadha’s deportation in June 1974, utilizing
hardship and “good character” provisions in the act, and reported the suspen-
sion to Congress, as required. Days before the legislative window closed in
December 1975, the House of Representatives passed a resolution in four days to
veto the suspension, and deportation proceedings began again.*

Chadha tried to argue for the unconstitutionality of the legislative veto to the
immigration judge unsuccessfully and an appeal to the Board of Immigration Ap-
peals was dismissed. The Ninth Circuit appellate court held the veto unconstitu-
tional. The Supreme Court took the case, even though Chadha and parts of the
executive branch were pleased with the appellate court’s decision. This aspect of
the case brings back the issue of whether standing is applied consistently or, rather,
if courts simply take the cases they want to hear on the merits. But as the INS
wanted to deport him, it had the standing to appeal. “An agency’s status as an
aggrieved party under § 1252 is not altered by the fact that the Executive may agree
with the holding that the statute in question is unconstitutional.”*

Chief Justice Warren Burger wrote the opinion for the majority, which was
joined by Justices William Brennan, Thurgood Marshall, Harry Blackmun, John
Paul Stevens, and Sandra Day O’Connor. Justice Lewis Powell concurred and Jus-
tices Byron White and William Rehnquist dissented, the latter concentrating
narrowly on severability of the veto provision from the rest of the act. Burger’s
opinion began by dismissing the standing, political question, and other justicia-
bility questions surrounding the case. Burger emphasized bicameralism and pre-
sentment standards in the Constitution that, he argued, required both houses of
Congress and the president to be engaged in lawmaking. “We see therefore that
the Framers were acutely conscious that the bicameral requirement and the Pre-
sentment Clauses would serve essential constitutional functions. . . . The legisla-
tive power of the Federal Government [will] be exercised in accord with a single,
finely wrought and exhaustively considered, procedure.”

What was more controversial about the opinion was Burger’s formal demar-
cation of the boundaries of the branches. “The Constitution sought to divide
the delegated powers of the . . . Government into three defined categories, Leg-
islative, Executive, and Judicial, to assure, as nearly as possible, that each branch
of government would confine itself to its assigned responsibility. The hydraulic
pressure inherent within each of the separate Branches to exceed the outer lim-
its of its power, even to accomplish desirable objectives, must be resisted. . . . In
purely practical terms, it is obviously easier for action to be taken by one House
without submission to the President; but it is crystal clear from the records of
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the Convention, contemporaneous writings, and debates that the Framers ranked
other values higher than efficiency.” Burger went on to say that the values of
deliberation outweighed its frustration: “With all the obvious flaws of delay, un-
tidiness, and potential for abuse, we have not yet found a better way to preserve
freedom than by making the exercise of power subject to the carefully crafted
restraints spelled out in the Constitution.”!

Justice Powell’s concurrence rested on two important differences with Chief
Justice Burger. First, he argued the legislative veto is more offensive as a judicial
power exercised by Congress in this kind of immigration proceeding—rather than
as an executive power. “When Congress finds that a particular person does not
satisfy the statutory criteria for permanent residence in this country, it has as-
sumed a judicial function in violation of the principle of separation of powers.”
Second, although Powell agreed the legislative veto should be overturned in this
instance, he expressed trepidation about the outsized consequence of its blanket
elimination on hundreds of statutes. “The breadth of this holding gives one
pause. . . . Congress clearly views this procedure as essential to controlling the del-
egation of power to administrative agencies. One reasonably may disagree with
Congress’ assessment of the veto’s utility, but the respect due its judgment as a
coordinate branch of Government cautions that our holding should be no more
extensive than necessary to decide these cases.”*?

Justice White’s dissent took up a similar line of reasoning, starting with the
unprecedented breadth of the case. He also listed the landmark acts that would
be adversely impacted by the decision, such as the War Powers Resolution (WPR)
of 1973 and certain impoundment provisions of the Congressional Budget and
Impoundment Control Act of 1974, among others. He said without the legisla-
tive veto, Congress would have to choose between not resolving problems because
of the details needed in legislation or delegating more power to unelected
administrators. “The prominence of the legislative veto mechanism in our con-
temporary political system and its importance to Congress can hardly be over-
stated. It has become a central means by which Congress secures the accountability
of executive and independent agencies.”*® Justice White added, “The apparent
sweep of the Court’s decision today is regrettable. The Court’s Art. I analysis ap-
pears to invalidate all legislative vetoes, irrespective of form or subject. . . . Courts
should always be wary of striking statutes as unconstitutional; to strike an entire
class of statutes based on consideration of a somewhat atypical and more readily
indictable exemplar of the class is irresponsible.”** White touches on a key ques-
tion of this book and indirectly explores the other side of the argument. He asks
whether the Supreme Court has the constitutional authority to make this type of
decision and implies “yes.” However, he questions whether the Supreme Court
should have ruled as broadly as it did and answers “no.”
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Unsurprisingly, in the wake of Chadha, power rocked back and forth between
the branches on small-bore questions related to the now-defunct legislative veto,
and the case provoked scholarly criticism as well. A variety of formal and infor-
mal agreements between committees and agencies allowed the legislative veto to
continue in effect, despite critical rhetoric from presidents—even the committee
version of the veto.*> The Congressional Review Act, an alternative passed in 1996
by Congress to expedite legislation disapproving certain types of agency rules
within a specific time frame, does not overcome the constitutional hurdles of reg-
ular legislation, which requires presidential signature or veto override.*® Some
critics think the Supreme Court misunderstood the history and purpose of the
legislative veto, leaving unintended consequences behind. Devins and Fisher ar-
gue that “the predictable and inevitable result of Chadha is a system of lawmak-
ing that is now more convoluted, cumbersome, and covert than before. In many
cases, the Court’s decision simply drove underground a set of legislative and com-
mittee vetoes that used to operate in plain sight.”*

Other criticism of Chadha extends into the realm foreign affairs, pointing out
the decision impacted the War Powers Resolution, Arms Export Control Act,
Nuclear Non-Proliferation Act, National Emergencies Act, and International
Emergency Economic Powers Act. Congress may only disapprove of an executive
act under these laws by passing a joint resolution that would be subject to a veto.
As Harold Hongju Koh remarks, “The president may consequently make nu-
merous major foreign-policy decisions under the cloak of congressional ap-
proval when in fact he possesses support from only the thirty-four senators [or
146 House members] needed to sustain his veto against an override.”*

There is no question that the Court suffered a backlash, at least in legislative
and scholarly circles. The next two major separation of powers decisions showed
a retreat from a rigid view of the branches” wall and relationship with each
other. Koh concludes that “in both cases [discussed below] the Court’s opinion
eschewed Chadha’s formalistic approach in favor of a more flexible, functional
separation-of-powers analysis that would permit a broader interbranch sharing
of powers.”*

Morrison v. Olson (1988)

This case concerned the constitutionality of Title VI of the Ethics in Government
Act of 1978. This landmark and far-reaching law was a legislative reaction to Pres-
ident Nixon’s “Saturday Night Massacre” firing of the independent special Wa-
tergate prosecutor in 1973. The act authorized the attorney general to convene a
“special division” court, which could then choose to appoint an independent
counsel to investigate high-ranking government officials accused of federal crimes.
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During such an investigation, the counsel had specific reporting obligations to
Congress. The specific incident leading to the challenge of the law began in 1982
with a House investigation into the Department of Justice (DOJ)’s actions regard-
ing information requested of another agency by two subcommittees. The House
was displeased that the DOJ advised President Reagan to invoke executive privi-
lege regarding documents that the House wanted from the Environmental Pro-
tection Agency (EPA) regarding “Superfund” environmental cleanup enforce-
ment. Theodore Olson worked for the attorney general’s office in the Office of
Legal Counsel and was accused by the House Committee of giving false testimony,
along with two other officials in the DOJ who were accused of interfering in the
House’s EPA investigation. In 1983, the EPA released some of the documents.
After a two-year investigation by the House Judiciary Committee, focused on DOJ
testimony and various EPA documents still withheld, the House requested that
the attorney general appoint a special prosecutor to investigate Olson’s actions
before the committee in testimony, as well as two other DOJ officials related to
the documents.

After two additional years of tussles between the attorney general, the special
division, and the House regarding the scope of the investigation, in 1987 special
prosecutor Alexia Morrison secured a grand jury subpoena for documents against
Olson and two other DOJ officials. The three moved to quash the request, argu-
ing the Ethics Act was unconstitutional on various grounds related to the appoint-
ment and powers of the special prosecutor. These arguments against the act won
at the district level, but that decision was reversed on appeal. Soon after, the Su-
preme Court upheld the Ethics in Government Act 8—1. Chief Justice Rehnquist
delivered the opinion, joined by Justices Brennan, White, Marshall, Blackmun,
Stevens, and O’Connor. Justice Antonin Scalia dissented and recent appointee An-
thony Kennedy did not participate.

Rehnquist reviewed the constitutional convention’s notes on any limitations
to Congress’s authorizing interbranch appointments, as well as court precedent,
and concluded, “In this case, however, we do not think it impermissible for Con-
gress to vest the power to appoint independent counsel in a specially created
federal court. We thus disagree with the Court of Appeals’ conclusion that there
is an inherent incongruity about a court having the power to appoint prosecuto-
rial officers.”*® Likewise, the opinion does not find constitutional offenses in the
“Special Division” powers. The Supreme Court did not “view this provision as a
significant judicial encroachment upon executive power or upon the prosecuto-
rial discretion of the independent counsel.”>!

The next question was whether the special prosecutor’s independence violated
principles of separation of powers by limiting the conventional prosecutorial
powers by the president and executive branch. The majority found no fault with
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Congress’s design for appointment of the office, or removal for cause by the at-
torney general. “Time and again we have reaffirmed the importance in our con-
stitutional scheme of the separation of governmental powers into the three coor-
dinate branches. . . . The system of separated powers and checks and balances
established in the Constitution was regarded by the Framers as ‘a self-executing
safeguard against the encroachment or aggrandizement of one branch at the ex-
pense of the other.” . . . We have not hesitated to invalidate provisions of law which
violate this principle. On the other hand, we have never held that the Constitu-
tion requires that the three Branches of Government ‘operate with absolute in-
dependence.” The Act does give a federal court the power to review the Attorney
General’s decision to remove an independent counsel, but in our view this is a
function that is well within the traditional power of the judiciary.”

Justice Scalia began his dissent by explaining the different types of authority
granted to each branch in the Constitution and his view of the symbolic and sub-
stantive importance of the case. “That is what this suit is about. Power. The al-
location of power among Congress, the President, and the courts in such fashion
as to preserve the equilibrium the Constitution sought to establish . . . can effec-
tively be resisted.”>® The lengthy dissent in this case and Mistretta v. United States
(discussed next), shows Scalia was very protective of executive and judiciary pre-
rogatives within the separation of powers system. Chapter 4 will show that this
institutional protectiveness does not extend to Congress in relation to the item
veto and base closure cases, where it seems to sabotage its powers. In this way,
Scalia was wary of the Court’s involvement in these decisions, but his approach
should also signal concerns for anyone who thinks the Court’s forays into inter-
branch workings automatically help to balance branch power. Although Scalia im-
plies the Court will continue to protect legislative prerogatives, we see in the
coming chapters a more mixed record on that point. “The utter incompatibility
of the Court’s approach with our constitutional traditions can be made more
clear. . .. Once we determined that a purely legislative power was at issue, we
would require it to be exercised, wholly and entirely, by Congress.”>*

Scalia’s objections aside, this case was one of nine uses of the special prosecu-
tor in its first decade. Ultimately, there were a number of investigations before
Congress allowed the law to expire in 1999, the year after President Bill Clinton’s
impeachment, which was pursued by the House of Representatives with evidence
gathered by special prosecutor Ken Starr. As noted in a Congressional Research
Service report on the history of self-investigations within the executive branch,
there remains an inherent authority by attorneys general to appoint special coun-
sels even without congressional authorization, as seen before, during, and after
the law’s existence, including the recently completed special counsel investigation
of President Donald Trump.>®
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Mistretta v. United States (1989)

Justice Scalia’s concern about the Court’s maintaining institutional integrity across
the branches hit home in the next case. In 1984, the U.S. Sentencing Commis-
sion was created in the Sentencing Reform Act and housed as an independent
body in the U.S. judiciary. The goal of the act and commission was to reduce dis-
parities in federal criminal sentences and improve predictability of release dates
for the executive branch’s parole planning. Another goal was to shift away from
traditional deference given to sentencing judges and parole officers regarding who
was fit for rehabilitation and whether inmates needed to remain imprisoned or
under supervised release. “Under the indeterminate sentence system, Congress
defined the maximum, the judge imposed a sentence within the statutory range
(which he usually could replace with probation), and the Executive Branch’s pa-
role official eventually determined the actual duration of imprisonment.”*® The
commission was mandated to report to Congress annually.>”

John Mistretta was charged under the new commission’s guidelines and ar-
gued against its constitutionality on several grounds: delegation of legislative
power, placing the commission in the judiciary, and authorizing the president to
appoint and remove commissioners (seven total, at least three federal judges, all
confirmed by the Senate, and a mix of parties). The district court in Missouri re-
jected these arguments, saying the commission has quasi-executive status. After
this outcome, Mistretta pleaded guilty, received an eighteen-month sentence,
three years’ probation, and then appealed to the Eighth Circuit. Due to the
“imperative public importance” of the issue, and disarray at the lower courts on
sentencing more generally, the Supreme Court took the case.

As in most other separation of powers cases in this book, there was no pre-
dictable ideological quality to the judicial lineup. Justice Blackmun wrote the
majority opinion and was joined by Chief Justice Rehnquist and Justices White,
Marshall, Stevens, O’Connor, Kennedy, and Brennan in all but one part. Justice
Scalia filed a dissent. Blackmun’s opinion begins by quoting heavily from a 1983
Senate report that accompanied the legislation and explained that the sentencing
commission was the preferred alternative to even stricter sentencing dictation
by Congress or the looser model of an advisory sentencing body. He describes
the remaining discretion given to judges and how the sentencing guidelines in-
cluded variations and ranges.>

Blackmun begins by explaining the “nondelegation doctrine” and rejecting its
use in this case. He cites the “intelligible principle” test of Field v. Clark, Hamp-
ton v. United States, and Yakus v. United States, among others, saying “our juris-
prudence has been driven by a practical understanding that, in our increasingly
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complex society, replete with ever-changing and more technical problems, Con-
gress simply cannot do its job absent an ability to delegate power under broad
general directives.” After acknowledging the outliers of Panama and Schechter,
also discussed above, Blackmun recites the longer history of allowing various kinds
of congressional delegation in the twentieth century, saying, “In light of our ap-
proval of these broad delegations, we harbor no doubt that Congress’ delegation
of authority to the Sentencing Commission is sufficiently specific and detailed to
meet constitutional requirements.”®® He details the specificities of the guidelines
on types of crimes as well as the type of defendant background information that
is and is not a factor of the discretionary range available to judges.

Trying to reconcile this case with prior court formalism, in Chadha and else-
where, Blackmun also argued that separation of powers principles were not
violated in the creation of the commission and praised the Court’s past pragma-
tism (discussing cases in this and the next chapter). “In adopting this flexible
understanding of separation of powers, we simply have recognized Madison’s
teaching that the greatest security against tyranny—the accumulation of exces-
sive authority in a single Branch—lies not in a hermetic division between the
Branches, but in a carefully crafted system of checked and balanced power
within each Branch.”®! Blackmun added: “It is this concern of encroachment
and aggrandizement that has animated our separation of powers jurisprudence
and aroused our vigilance against the ‘hydraulic pressure inherent within each
of the separate Branches to exceed the outer limits of its power.” Accordingly,
we have not hesitated to strike down provisions of law that either accrete to a
single Branch powers more appropriately diffused among separate Branches or
that undermine the authority and independence of one or another coordinate
Branch.”®?

The related issue of authorizing the housing of the commission in the judi-
ciary was also straightforward to Blackmun. “Our approach to other nonadjudi-
catory activities that Congress has vested either in federal courts or in auxiliary
bodies within the Judicial Branch has been identical to our approach to judicial
rulemaking: consistent with the separation of powers, Congress may delegate to
the Judicial Branch nonadjudicatory functions that do not trench upon the pre-
rogatives of another Branch and that are appropriate to the central mission of the
Judiciary.”® The fact that Congress dictated the commissioners’ composition
passed muster too: “Rather, judicial participation on the Commission ensures that
judicial experience and expertise will inform the promulgation of rules for the
exercise of the Judicial Branch’s own business—that of passing sentence on every
criminal defendant. To this end, Congress has provided, not inappropriately, for

a significant judicial voice on the Commission.”**
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By contrast, Justice Scalia explained his disapproval of the discretion and vari-
ation allowed within the sentencing framework. Building on his Morrison dis-
sent, he said, “I dissent from today’s decision because I can find no place within
our constitutional system for an agency created by Congress to exercise no gov-
ernmental power other than the making of laws.”®> Congressional delegation is
often appropriate, but the issue is the degree: “By reason of today’s decision, I
anticipate that Congress will find delegation of its lawmaking powers much more
attractive in the future. If rulemaking can be entirely unrelated to the exercise of
judicial or executive powers, I foresee all manner of ‘expert’ bodies, insulated from
the political process, to which Congress will delegate various portions of its law-
making responsibility. . . . The only governmental power the Commission pos-
sesses is the power to make law; and it is not the Congress.®

Undermining his later defense of the line-item veto (discussed in chapter 4),
Scalia concluded in Mistretta that experimentation in separation of powers should
be limited. He is often more accommodating for expanded presidential powers
(seen in parts 1 and 3) but he does not defend Congress when it shifts policy power
to the president. Yet he concludes in this case that “in the long run, the improvi-
sation of a constitutional structure on the basis of currently perceived utility will
be disastrous.”®” Member-plaintiffs make a similar point.

There is a voluntary component to Congress’s delegation of power and related
changes in the legislative process that makes this area of litigation more complex
than war powers. Part 1 demonstrated that congressional authority for presidents
to begin military activity was a straightforward judicial question until the post-
World War II era. Judges largely upheld presidential actions when there was clear
prior authorization and struck them down when it was lacking, with some ex-
ceptions. Member lawsuits, beginning with Vietnam-related unilateral actions or-
dered by President Nixon, attempted to bring attention to new institutional dy-
namics on war. Judges concluded across a forty-year span that House and Senate
majority disapproval was needed to prove a live constitutional controversy over
presidential war. Whether one agrees or disagrees with these decisions, there is a
certain logic to each era, although no real left-right ideological patterns. Here we
see there is no ideological or institutional rhythm to delegation of power and
legislative process cases.

Sometimes federal courts were hands-off and other times hands-on. The most
obvious conclusion from this chapter is that judges appear to want some kind of
toehold in the area of legislative processes and delegation of power without tak-
ing the full plunge regularly. In activist cases, such as Chadha, Chief Justice Burger
said, “The presence of constitutional issues with significant political overtones
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does not automatically invoke the political question doctrine. Resolution of liti-
gation challenging the constitutional authority of one of the three branches can-
not be evaded by the courts simply because the issues have political implications.”®

Chapter 4 will explore the frustrations of member-plaintiffs who argue
that federal courts should strike down legislative processes that take away power
from simple majorities. Congress’s repeated attacks on its own institutional pre-
rogatives and enumerated constitutional powers contribute to our presidency-
centered political culture. The separation of powers system was not designed to
foster intra- and interbranch conflict for its own sake, but as a means of structur-
ing diverse ideas into government and incentivizing deliberation and compro-
mise between local, state, and national perspectives. Unfortunately for those
who advocate a strong judicial correction for imbalances in power, we see in the
next chapter that when members of Congress actually win their cases, the reac-
tion of colleagues is to undercut the ruling.



4
COURTS CANNOT UNKNOT CONGRESS

Under President Ronald Reagan’s national budget leadership, annual deficits
jumped by hundreds of billions and, by the end of his two terms, the gross na-
tional debt had tripled from roughly $1 trillion to $3 trillion. As political pres-
sure surrounding fiscal policy mounted by the mid-1980s, Congress responded
with new experiments in legislative processes rather than tackling the problem
head-on—the U.S. government was spending too much and taxing too little. In
two “Gramm-Rudman-Hollings” reforms in the mid-1980s, Congress mandated
across-the-board spending cuts if annual deficits did not meet targets spelled
out in advance via a new process called sequestration. The controversial new
processes never worked as planned, and the U.S. Supreme Court declared a ma-
jor part of the procedural change unconstitutional. Congress passed a new ver-
sion, but the deficit continued to climb. Through the 1990s, Presidents
George H. W. Bush and Bill Clinton worked with opposition Congresses on a
new approach, using a new set of budget-making steps in the House and Senate
to force Congress and the President to make hard decisions on revenue and ap-
propriations. Deficits (not debt) were eliminated in 1998. By early 2001, how-
ever, the 1990s-era processes had expired and the branches returned to free-
spending ways while also slashing taxes, despite war and recession. Today, there
is renewed attention paid to these issues as the gross national debt stands at
around $22 trillion.!

One lesson is that some legislative process reforms are gimmicks that will never
work as planned, while others result from serious reflection about how institu-
tional strengths and weaknesses influence outcomes. For almost any area of public

74
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policy, the House and Senate can smooth the lawmaking path or they can throw
additional obstacles in the way. There is also the question of constitutionality: Do
some novel methods of passing bills or granting legislative authority to other en-
tities rob House and Senate members and majorities of fundamental power?
Federal courts assessed this question from different perspectives across five con-
gressional member cases. While members’ claims prevailed in one case, over time
private litigants achieved more success in attacking legislative process than mem-
bers of Congress. As with war powers, individual or corporate economic injuries
are easier to demonstrate than institutional injuries. Members are often dismissed
in court with the assumption that they are sore losers who are trying to convince
judges rather than their legislative colleagues. And, ironically, even when a handful
of members get their way and the legislative process is thrown out in court, others
in the House and Senate try to get around the decision with new legislative pro-
cesses that mimic the one held unconstitutional.

Ultimately, members and leaders of the House of Representatives and the Sen-
ate have to decide for themselves how to use the lawmaking process to represent
their constituents and party agendas. Some want Congress in control while ma-
jorities are often content to delegate to the executive branch, even under con-
ditions of divided government, or use the legislative process as an obstacle course
that few bills can possibly complete. Federal courts may be an avenue for frus-
trated members of both chambers to express themselves, but judges are often
hesitant to substitute their own perspectives on the constitutionality of specific
process changes for that of the legislative majority that approved the “reform.”

Member Cases on Legislative Processes

This chapter emphasizes five complex legal tangles that resulted in mixed out-
comes for the member-litigants. First is the deficit-reduction case (Bowsher v.
Synar) surrounding the 1985 Balanced Budget and Emergency Deficit Control
Act, known after its sponsors as the Gramm-Rudman-Hollings Act (GRH), where
plaintiffs ostensibly won back power but Congress opted to delegate again. Sec-
ond, a multiplaintiff suit against executive enforcement of a base-closing com-
mission decision that required supermajorities to override (Dalton v. Specter).
This case highlights the risk that Congress takes when it delegates power away and
does not have an easy mechanism to regain control over processes and outcomes.
Third is Democratic House members’ unsuccessful suit against their own cham-
ber’s rule that mandated a supermajority in order to raise taxes (Skaggs v. Carle).
Fourth, the landmark challenge of the 1996 Line Item Veto Act that has been used
by later courts to more readily dismiss member standing, even as the item veto
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itself is ruled unconstitutional by private plaintiffs the next year (Raines v. Byrd).
Fifth and finally is a hybrid group of House members and private organizations
against the Senate filibuster, which stopped the “Dream Act” (Common Cause v.
Biden). The suit failed, yet the Senate endures continual political pressure to
change its rules, now from Republicans.

Bowsher v. Synar (1986)

Deficit spending inspired congressional budget reform in the 1970s and 1980s,
but with very different institutional goals that reflected the place of Congress
in each era. The 1974 Congressional Budget and Impoundment Control Act
acknowledged that Congress was predisposed to high federal spending due
to committee fragmentation and members’ desire to assist constituencies. But
in an era of an ascendant, revived Congress against an “imperial presidency,”
the 1974 reforms were majority-friendly, Congress-centered solutions that
also reined in presidential impoundment power. The 1974 Budget Act gave
the House and Senate information tools in the form of the Congressional
Budget Office (CBO), new House and Senate Budget Committees and ambi-
tious processes to bring the whole in line with the parts (resolutions and rec-
onciliation).?

The 1985 GRH reform was a very different type of response to budget defi-
cits. This time, the goal was to take power away from House and Senate majori-
ties (and the president’s own spending agenda) through a rigid deficit-reduction
timetable from fiscal years 1986 to 1991. A new process, the above-mentioned
sequestration, would perform across-the-board spending cuts to qualified dis-
cretionary spending items to meet the annual ceilings. These and other enforce-
ment procedures of the act were part of a contentious compromise between the
different chambers and passed in a rush as a rider to a “must-pass” debt ceiling
increase. Under the compromise, if CBO and the executive branch’s Office of
Management and Budget (OMB) estimated that the deficit of a given year would
exceed the preset limit (plus a small cushion), they would transmit their overall
and program estimates to the comptroller general (CG). The CG would report
to the president which federal discretionary funds would be sequestered (equally
divided between defense and nondefense, with some social programs exempt).
The president would issue the sequestration order, which may not change the
CBO/OMB estimates or the CG’s order. Congressional committees responsible
for the programs could then opt to lead congressional action to make needed
changes to avoid the across-the-board cuts and report to the CBO/OMB direc-
tors again. If that did not happen the president would issue his final order to
eliminate the excess spending to comply with the deficit ceiling.?
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The change to the majority-friendly 1974 legislative processes was especially
controversial, with opponents arguing the delegation of power generally, and spe-
cifically to the CG, made GRH constitutionally suspect. The CG is head of the
congressional spending “watchdog” known as the Government Accountability Of-
fice (then called the General Accounting Office). He or she is nominated by the
President from a list of three recommended by the Speaker of the House and the
president pro tempore of the Senate. The CG position is explicitly described as
“non-partisan and non-ideological.” The successful nominee required confirma-
tion by the Senate but was removable at the initiative of Congress in two ways:
impeachment/conviction or by joint resolution of Congress at any time for “per-
manent disability, inefficiency, neglect of duty, malfeasance, or a felony or con-
duct involving moral turpitude.” The joint resolution could be vetoed by the pres-
ident and subject to override by a two-thirds vote of both Houses.* Anticipating
legal challenges to the CG’s role in GRH, the House-Senate conference commit-
tee included expedited judicial review and a fallback process in case the federal
courts declared the sequestration process unconstitutional.

At the insistence of Representative Mike Synar (D-OK), the law said that
any member of the House or Senate or other person adversely affected under
the sequestration action could bring the case before the DC district court “for
declaratory judgment and injunctive relief on the ground that any order that
might be issued pursuant to section 252 violates the Constitution.” In addition,
the district court’s order could be reviewed by appeal directly to the Supreme
Court, and “it shall be the duty” of both courts to expedite the cases as much as
possible. If the process was declared unconstitutional, the law’s fallback proce-
dure was for the CBO/OMB directors to report to a Temporary Joint Commit-
tee on Deficit Reduction, composed of the entire House and Senate Budget
Committees. The joint committee would report an expedited resolution to be
executed by the president.®

As expected, Representative Mike Synar, eleven other members, and the Na-
tional Treasury Employees Union filed suit in December 1985. The district court
handed down its opinion in Synar v. United States the following February. In a
break from recent federal court decisions on member standing to sue presidents
on war powers, the three-judge district court panel took note of section 274 of
the act and dispensed with the normal “prudential” dismissal of congressional
litigants.” A per curium opinion by Antonin Scalia (circuit judge of the U.S. Court
of Appeals for the DC Circuit), Norma Holloway Johnson (DC district judge),
and Oliver Gasch (DC senior district judge) upheld the members’ standing on
“institutional injuries” stemming from GRH’s override (in effect) of prior leg-
islation through the sequestration process that did not conform to Article I,
Section 7, of the Constitution and thus conferred standing, despite a long and
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complex history of similar cases previously: “Under the law of this Circuit,
which recognizes a personal interest by Members of Congress in the exercise of
their governmental powers . . . specific injury to a legislator in his official capac-
ity may constitute cognizable harm sufficient to confer standing upon him.”®

On the delegation of power question, the three-judge panel held that since the
role of the CG was an unconstitutional violation of the separation of powers struc-
ture, the question of whether the act violated the “delegation doctrine” did not
need to be settled. The court added that the delegated power was not so broad
that it violated previous administrative law precedent, nor did it sufficiently
“undo” previous legislation. The court said GRH clearly delegated broad author-
ity, but “compared with the cases upholding administrative resolution of such is-
sues, the present delegation is remote from legislative abdication. Through spec-
ification of maximum deficit amounts, establishment of a detailed administrative
mechanism, and determination of the standards governing administrative deci-
sion making, Congress has made the policy decisions which constitute the essence
of the legislative function.”

Instead, the constitutionally offensive part of GRH was the CG’s executive func-
tion in light of Congress’s removal powers, which made him a legislative agent in
the eyes of the panel. Since a legislative agent is precluded from actions of “an
executive nature,” the CG lacks necessary independence in this set of responsi-
bilities. However, although it sidestepped the delegation question, the court ar-
gued its ruling served a similar purpose. Noting that the Supreme Court has rarely
struck down legislation on delegation grounds in 200 years, the possibility of the
same outcome has not been a “credible deterrent against the human propensity
to leave difficult questions to somebody else. The instances are probably innu-
merable, however, in which Congress has chosen to decide a difficult issue itself
because of its reluctance to leave the decision—as our holding today reaffirms it
must—to an officer within the control of the executive branch.”!°

In July 1986 the Supreme Court affirmed in Bowsher v. Synar. The majority
opinion, written by Chief Justice Warren Burger, held that the “separation of pow-
ers doctrine” precluded the CG’s role in the sequestration process. Burger’s ma-
jority opinion in Bowsher was joined by Justices William Brennan, Lewis Powell,
William Rehnquist, and Sandra Day O’Connor. They affirmed each part of the
district court’s holding, concluding that the CG’s being “answerable only to Con-
gress would, in practical terms, reserve in Congress control of the execution of
the laws. The structure of the Constitution does not permit Congress to execute
the laws; it follows that Congress cannot grant to an officer under its control what
it does not possess.”!! Relying heavily on the decision a few years earlier in INS v.
Chadha, discussed in chapter 3, the majority opinion said the strict separation of
powers doctrine was designed to prevent legislative usurpation of executive power,
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which is ironic considering the claim of unconstitutional delegation of legislative
power alleged by the member-plaintiffs. Instead, the majority repeated a contro-
versial claim from Chadha by saying that there were, in effect, bright lines be-
tween branches that federal courts were competent to determine.'?

Justice John Paul Stevens’s concurrence, which was joined by Thurgood Mar-
shall, focused less on the removal question and more on the delegation issue of
whether the CG could make nationally binding public policy that was not obey-
ing Article I, Section 7. “It is not the dormant, carefully circumscribed congres-
sional removal power that represents the primary constitutional evil. . . . Powers
assigned to [the CG] under the Gramm-Rudman-Hollings Act require him to
make policy that will bind the Nation; and that, when Congress, or a component
or an agent of Congress, seeks to make policy that will bind the Nation, it must
follow the procedures mandated by Article I of the Constitution—through pas-
sage by both Houses and presentment to the President.”!

In separate dissents, two justices marveled at their colleagues’ rejection of
GRH'’s novel policy and procedural experiment. Justice Byron White called the
majority’s holding on separation of powers principles “distressingly formalistic”
and scoffed at the removal power being so important as to compromise the CG’s
independence.'* Separately, Justice Harry Blackmun also criticized the majority’s
emphasis on the removal provision for the CG, which had never been used, more
than the law at issue: “Rarely if ever invoked even for symbolic purposes, the re-
moval provision certainly pales in importance beside the legislative scheme the
Court strikes down today—an extraordinarily far-reaching response to a deficit
problem of unprecedented proportions.”*®

Notably, all the opinions approved the fallback option, in which Congress
would make the spending cuts internally through a special process. In the wake
of the Bowsher decision, Congress had several options for saving GRH: take en-
forcement power away from the CG and give it to a legitimately “executive offi-
cer,” change the removal law, or permanently utilize the pro-Congress fallback.
Congress chose the first option and passed the Balanced Budget and Emergency
Deficit Control Reaffirmation Act in 1987. This act made it so that the executive
branch’s OMB issued the sequester order, instead of the CG. A now-Democratic
majority chose to delegate to Reagan’s GOP-run budget arm.'®

Dalton v. Specter (1994)

In the same spirit of GRH, Base Realignment and Closure Commissions (BRAC)
were established as a complex institutional solution to a perceived national pol-
icy crisis caused by members and majorities. Congress authorized and executed
five rounds of BRAC spanning 1988-2005. This history is often touted as a
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legislative reform success story that solved a vexing collective action problem.!”

However, delegation of power in Congress is not an elegant, efficient strategy when
members simultaneously support the process and then fight against the outcomes
when bases in their own districts are targeted. This messy delegation-regret-
delegation cycle is evident in all five rounds of the BRAC process.'® Dalton vs.
Specter brings up a similar question to Bowsher: Should federal courts intervene
in Congress’s various internal “reforms?”

The BRAC process was complex and somewhat changeable round to round,
but it represented the first real attempt in decades to close arguably unneeded and
expensive military installations. Here is how it worked in most rounds: First, the
House and Senate recommended potential commissioners to the president. His
nominations to fill the eight slots were then subject to confirmation by the Sen-
ate. Second, the secretary of defense submitted closure criteria to the commis-
sion, which Congress could disapprove. Third, the Department of Defense sent
closure recommendations to the BRAC, which held hearings and conducted base
visits. Fourth, the commission forwarded its recommendations within three
months to the president, who could accept or decline the entire list within two
weeks. If he accepted them, the closures and realignments were certified and sent
to Congress. Otherwise he could return them to the commission with suggested
modifications; BRAC then had a month to submit a new report. Finally, once the
final list is sent to Congress, the House and Senate would have forty-five working
days to consider and pass a joint resolution of disapproval. If passed, it would
likely be vetoed by the president, but the disapproval could prevail with two-thirds
vote. In other words, supermajorities were needed to stop the BRAC process once
started.

Perhaps unsurprisingly, the process was controversial in each round. Members
fought the panel’s nominations and ultimate outcomes with additional battles
over appropriations to fund the commission’s work, various attempts at delaying
and/or canceling a round, closure criteria, local protests against the list, and pub-
lic criticism of the executive branch and the commissioners. The disapproval
process was invoked symbolically but never completed. Throughout the five
rounds of BRAC, it was a curious fact that many members of Congress voted for
the process to begin, but then became vocally critical and resistant when a base in
their state or district was threatened. Senator Arlen Specter (R-PA) took this
posture one step further by filing a lawsuit to prevent the closure of a large Phila-
delphia naval facility in the second BRAC.

President Bush Is secretary of defense, Richard Cheney, proposed a list of base
closures in early 1990. After congressional pushback to these particular targets,
the next three rounds passed together as one part of an annual defense authori-
zation bill in 1991. Members of the House and Senate would have to vote to
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begin the next three BRACs in the same large bill that lays out proposed defense
department projects and spending authority.! The proposed new BRAC proce-
dures responded to criticism of the first round and allowed more public and mem-
ber input. President Bush nominated as chair a former member of the House,
Jim Courter (R-NJ). Secretary Cheney published his new list of thirty-one major
bases, twelve smaller ones, and detailed reduced operations at over two dozen
more. In two days of hearings before the commission, 150 lawmakers represent-
ing thirty states made their cases to save local installations. The commission re-
jected closure of two naval facilities that the secretary recommended, but con-
curred with the closure of the Philadelphia Naval Shipyard. Once the House
version of a disapproval resolution died on the floor 364—60, the Senate’s version,
sponsored by Senator Specter, was dropped.?

In addition to the constituent pressures expressed via Congress, a separate is-
sue was whether the navy gave the commission reliable information, which was a
concern from the first round as well. This issue was the ostensible reason for the
suit, which ultimately included dozens of other elected figures of Pennsylvania,
New Jersey, and Delaware (senators, House members, governors, and attorneys
general), the City of Philadelphia, and shipyard workers’ unions in their joint law-
suit. The plaintiffs alleged that the secretaries of defense and the navy violated
the BRAC process by withholding information pertinent to their decisions, or
sending information not available to the Government Accounting Office and pub-
lic, failing to apply the final criteria and force-structure plan evenhandedly to all
installations, and by failing to implement record-keeping and internal controls.
The employees and union also filed a due process claim. The first round of the
suit targeted Henry Garrett, secretary of the navy under Bush I; the name of the
case changed in 1994, when John Dalton was secretary of the navy under Bill
Clinton.

District court judge Ronald Buckwalter ruled against the plaintiffs on two
counts. First, the Administrative Procedure Act (APA) of 1977 precludes judicial
review of agency actions if the authorizing law specifically excludes it or if there
is evidence of congressional intent against review in the legislative history. Judge
Buckwalter cited the authorizing legislation’s conference report, which said that
the criteria and closure process were not subject to judicial review.?! Second, after
summarizing Baker v. Carr (1962), he said the political question doctrine stands
on its own in this case: “I believe that it would be impossible to undertake judi-
cial review of the decision on base closures made by the duly elected representa-
tives of this country without expressing a lack of the respect due those branches
of government.”*?

The court of appeals reversed in part, saying the actions of the commission
and secretary of defense were reviewable insofar as compliance with the law itself,
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which was not expressly and completely precluded by the conference report.?
“In this context, it is important to note that while Congress did not intend courts
to second-guess the Commander-in-Chief, it did intend to establish exclusive
means for closure of domestic bases. . . . Congress did not simply delegate this
kind of decision to the President and leave to his judgment what advice and data
he would solicit. Rather, it established a specific procedure that would ensure bal-
anced and informed advice to be considered by the President and by Congress
before the executive and legislative judgments were made.”** Appellate judges
Walter Stapleton and Joseph Scirica agreed with the district court that Congress
did not intend for court review of the whole process, but said that the specific
focus of the plaintiffs is indeed reviewable: “While it is not the role of the courts
to disturb policy decisions of the political branches, the question of whether an
agency has acted in accordance with a statute is appropriate for judicial review.”

Future Supreme Court justice Samuel Alito concurred in part and dissented
in part. His opinion on judicial review under the APA was narrower than the ma-
jority, citing the fact that Congress had had so much difficulty closing bases be-
fore the BRAC process. Reviewing the same passage in the conference report, he
acknowledged its ambiguity on judicial review but decided that it is not in the
spirit or letter of the law itself: “I conclude only that judicial review of base clos-
ing and realignment decisions is conceptually inconsistent with the innovative
scheme enacted by Congress. This analysis, reinforced by the legislative history,
leads me to the conclusion that base closing decisions are not reviewable under
the APA.”?¢

The Supreme Court first vacated and remanded back to the court of appeals
in light of a recent case that had a similar claim under the APA.*” The appeals
court was unmoved by the new case, with the prior division affirmed by the three
judges.” Then the Court reversed, saying, “The Court of Appeals erred in ruling
that the President’s base closure decisions are reviewable for constitutionality.
Every action by the President, or by another elected official, in excess of his stat-
utory authority is not ipso facto in violation of the Constitution, as the Court of
Appeals seemed to believe. On the contrary, this Court’s decisions have often dis-
tinguished between claims of constitutional violations and claims that an official
has acted in excess of his statutory authority.”*

In a complicated set of concurrences, the justices were unanimous on two
points emphasized by Chief Justice Rehnquist’s majority opinion (joined by
O’Connor, Scalia, Anthony Kennedy, and Clarence Thomas—the latter three were
new additions since Bowsher): the challenge is a statutory claim, rather than a con-
stitutional claim, and the action at issue was discretion delegated expressly by the
law by Congress to the president. Justices Blackmun, David Souter, Ruth Bader
Ginsburg, and Stevens agreed that the president acted within the discretion given
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to him. If Congress did not want the closures, there was the disapproval process,
which still required supermajorities. The outcome of the Dalton vs. Specter was
therefore mixed for the congressional plaintiffs. In the short term, members’
standing was not a focus of the case and the political question doctrine was not
automatically invoked in all three levels. However, the fact that Congress agreed
to the elaborate process doomed Specter’s petition in spirit, if not in the literal
focus of the case. Meanwhile, Congress agreed to three more BRAC rounds though
2005. Over the past decade, however, members of both parties and chambers in
Congress have balked at reviving the BRAC process for a new round of closures
requested by the Department of Defense.* By refusing to authorize new auto-
matic processes on base closures, members and leaders are reverting to a pre-1980s
posture by opting to protect their constituents and preserve their institutional
powers.

Skaggs v. Carle (1997)

The BRAC case did not directly question the constitutionality of supermajority
rules that Congress imposed on itself. Rather, Senator Specter alleged that the ex-
ecutive branch failed to comply with the process. But it did not escape the federal
courts’ notice that Congress came up with the complex mechanism that resulted
in the litigation. The next process-centered lawsuit asked the federal court to de-
cide if a very different set of internal rules changes could mandate supermajori-
ties for certain types of policy votes on the House floor. The broader question
was whether “silences” in the Constitution implied that regular legislation re-
quired simple majorities.>! This longstanding constitutional controversy arises
when members use legislative process changes specifically to enact or thwart
public policies.

In 1994, the “Republican Revolution” midterm election brought new party
majorities to the House and Senate. Newt Gingrich, then minority whip in the
House, was the public face and strategist behind the “Contract with America,”
which was a set of ten policy and eight procedural promises if the party won.*?
Skaggs v. Carle focused on the subsequent House rules change that required “a
three-fifths majority vote to pass a tax increase.” The goal for the 104th Congress
was to make tax increases less likely by requiring a supermajority for passage.

House Rules XXI(5)(c) and XXI(5)(d) were adopted in January 1995. Under
the first rule, “no bill or joint resolution, amendment, or conference report carry-
ing a Federal income tax rate increase shall be considered as passed or agreed to
unless so determined by a vote of not less than three-fifths of the Members vot-
ing.” And Rule XXI(5)(d) says, “It shall not be in order to consider any bill, joint
resolution, amendment, or conference report carrying a retroactive federal
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income tax rate increase.”* This rule marked “the first time in history that the
House has purported to alter the number of votes required to make a bill law.”**
Controversies over the proposed rules prompted seventeen law professors to
write an open letter to Speaker Gingrich, which then inspired a reply in defense
of the supermajority rule by two other law professors.?

The controversy centered on a tension between two constitutional clauses
related to legislative affairs and processes. Article I, Section 5, says, “Each House
may determine the Rules of its Proceedings.” Article I, Section 7, Clause 2, mean-
while, says, “Every Bill which shall have passed the House of Representatives and the
Senate, shall, before it become a Law, be presented to the President of the United
States.”*® The question is whether the House and Senate can set rules for themselves
to determine the meaning of “passed.” Fifteen members of the House brought
suit against Clerk of the House Robin Carle in February 1995; twelve more
joined in June, with six citizens and a private organization, the League of Women
Voters. The complaint argued that regular lawmaking, including retroactive pro-
visions, was a majoritarian process. In a short decision, federal district judge
Thomas Penfield Jackson ruled for dismissal by invoking the equitable/remedial
discretion doctrine.”

On appeal, the three-judge circuit panel was split. Chief Judge Harry Edwards
dissented from the majority opinion by Stephen Williams and Douglas Ginsburg.
Ginsburg’s opinion said that member standing was neither automatically granted

nor denied based on lack of the rules’ use.? «

Vote dilution is itself a cognizable
injury regardless whether it has yet affected a legislative outcome. We do agree,
however, that the appellants’ alleged injury depends upon their assertion that Rule
XXI(5)(c) in fact renders the votes of 218 Members inadequate to pass legisla-
tion carrying an income tax increase. If the votes of 218 Members are still suffi-
cient in practice to pass such legislation, then Rule XXI(5)(c) has not caused the
vote dilution that would establish their injury for the purpose of standing under
Article II1.7%

In other words, 218 determined House members could waive or change the
rules, if desired, and then pass the tax change bills. But the member-appellants
argued that it was too difficult to waive the supermajority rule without the help
of the Rules Committee, which of course is dominated by the majority party. How-
ever, Clerk Carle said that the rule had indeed been waived on several occasions.
“However complicated the procedures for suspending Rule XXI(5)(c) may seem,
therefore, they do not appear in practice to prevent a simple majority from en-
acting an income tax increase.”*® The retroactive rule, however, had not yet been
tested. “Before repairing to the courts, therefore, we think it only appropriate for
those who would object to the Rule first to test its meaning by pursuing in the
House a retroactive Federal income tax rate increase. If they are ruled out of
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order merely for speaking their minds, or for any other act even arguably pro-
tected by the first amendment, then they can document their injury and assert
their standing to sue,” affirming Judge Jackson’s decision.*!

In a strong and lengthy dissent, Chief Judge Edwards rejected standing and
equitable discretion hurdles for the member-plaintiffs, saying, “If Congress is al-
lowed to employ the rulemaking clause to impose new supermajority require-
ments beyond those already stated in the Constitution, the potential for mischief
is great.” As examples, Judge Edwards asked whether the House could enact a
nine-tenths rule, effectively giving California exclusive power over legislative out-
comes, or if the Senate could adopt a supermajority rule for presidential nomi-
nations. He invoked founding documents and all nonwar precedents on mem-
ber standing. “I think it is clear that the Framers never intended for Congress to
have such unchecked authority to impose super-majority voting requirements
that fundamentally change the nature of our democratic processes. It is for this
reason that I find House Rule XXI(5)(c) to be an unconstitutional exercise of Con-
gress’s rulemaking power.”*? Citing member-plaintiff precedents, Edwards said
that where standing exists, the equitable discretion doctrine is not appropriate.

Standing is conveyed by the potential for vote dilution.*®

By granting itself the
power to change the number of votes required to enact a bill into law, the House
violated the command of the presentment clause, which requires that all bills that
receive the vote of a majority of a quorum of each House be presented to the Pres-
ident. The House’s action conflicts with the intent of the Framers and Supreme
Court precedent. Allowing this Rule to stand permits Congress to use the rule-
making clause as a tool to redefine its relationship to the executive, a result that
should not be countenanced by this court.”**

In interviews, two member-plaintiffs from the House cited Edwards’s point
that these types of cases were equally important to constitutional balance of power
as war powers cases and should be justiciable. Ideally, Congress should not im-
pose supermajority requirements excessively, so lawsuits provide an avenue for
members to invoke the Constitution in a new arena if normal legislative efforts to
protect majority rule fail.*> It appears that after three flips of majority control,
since 1995, in the current 116th Congress, the Democratic majority jettisoned the

supermajority tax rule upon returning to power.*®

Raines v. Byrd (1997)

In addition to making the internal rules behind Skaggs v. Carle, the 104th Con-
gress also passed the Line Item Veto Act in 1996, provoking two additional rounds
of lawsuits. The Supreme Court finally put its foot down after three decades of
member suits that were largely swatted away at the district and appellate
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levels. The landmark ruling that curtailed member suits’ potential did not focus
on the merits of the Line Item Veto Act, leaving that question to private plaintiffs
who filed suit once the new power was used by President Clinton. In the private
case, the Supreme Court declared the Act unconstitutional.

The background of the Line Item Veto Act is similar to the rules changes at
issue in Skaggs, namely that the Republican Contract with America made very
specific promises to change specific fiscal policies as well as related legislative pro-
cesses. Yet this act was not a “true” item veto, which would allow the president to
slice items off an appropriations bill and then sign into law. The goal was to re-
verse the pro-Congress 1974 impoundment processes and replace it with “en-
hanced rescission” procedures. The spirit of the 1974 reform was to allow presi-
dents to propose delaying, canceling, or reducing appropriations after they are
passed but before the money is dispersed. These presidential proposals would need
a positive vote by the House and Senate to go into effect. If Congress did noth-
ing, the appropriations were unaffected. The 1996 act reversed the burden in this
process. Presidents could make the reduction or cancellation requests, which
would go into effect unless Congress passed a disapproval bill. The disapproval
would (like with the base closure process) be vetoed and necessitate a two-thirds
override in the House and Senate. So, under the 1996 law, if Congress did nothing,
the reductions would take effect.*”

Unlike BRAC, but like GRH, judicial review was built into the Line Item Veto
Act. Any person “adversely affected” could bring suit in the DC district court, with
direct appeal to the Supreme Court. Senator Robert C. Byrd (D-WV), along with
three other senators and two House members, filed to prevent the item veto’s first
use in January 1997, saying it violated Article I, Sections 7 and 8 (presentment
and enumerated power).*® District court judge Thomas Penfield Jackson ruled
against standing in Skaggs v. Carle, but said that the members of Congress had
standing here and the suit was appropriate for judicial review. He cited several
cases that the DC circuit had accepted with member litigants, while acknowledg-
ing they were not upheld by the Supreme Court. “Plaintiffs’ votes mean some-
thing different from what they meant before, for good or ill, and plaintiffs who
perceive it as the latter are thus ‘injured’ in a constitutional sense whenever an
appropriations bill comes up for a vote, whatever the President ultimately does
with it.”* He mentioned a possible “sword of Damocles” effect of the power on
Congress, as well as new presidential leverage against specific members.

Judge Jackson then turned to the merits. The defendants argued that the item
veto was merely a new iteration of the century-old practice of presidential im-
poundment. Jackson was unpersuaded and ruled the Line Item Veto Act uncon-
stitutional on presentment and delegation of power grounds: “The Court agrees
with plaintiffs that, even if Congress may sometimes delegate authority to im-
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pound funds, it may not confer the power permanently to rescind an appropria-
tion or tax benefit that has become the law of the United States. That power is
possessed by Congress alone, and, according to the Framers’ careful design, may
not be delegated at all.”* Citing Chadha, he added, “Repeal of statutes, no less
than enactment, must conform with Art. I.” The Line Item Veto Act “hands off
to the President authority over fundamental legislative choices. Indeed, that is its
reason for being. It spares Congress the burden of making those vexing choices
of which programs to preserve and which to cut.”!

Per the law’s judicial review provisions, the district court’s decision was ap-
pealed directly to the Supreme Court. The majority opinion was written by Chief
Justice Rehnquist, and was joined by Justices O’Connor, Scalia, Kennedy, Thomas,
and Ginsburg. The majority began with a statement of institutional humility to
explain the justiciability dilemma: “In the light of this overriding and time-
honored concern about keeping the Judiciary’s power within its proper constitu-
tional sphere, we must put aside the natural urge to proceed directly to the mer-
its of this important dispute and to ‘settle’ it for the sake of convenience and
efficiency. Instead, we must carefully inquire as to whether appellees have met
their burden of establishing that their claimed injury is personal, particularized,
concrete, and otherwise judicially cognizable.” Furthermore, the Court was not
moved by the plaintiffs’ argument of an institutional injury. The lawsuit was not
sanctioned by the chambers and if the majorities were unhappy with any presi-
dent’s use of the power, they could repeal it or exempt additional types of spend-
ing.”

Justice Souter’s concurring opinion, which Justice Ginsburg joined in part, also
emphasized the fraught nature of judicial involvement in inter- and intrabranch
disputes. While acknowledging that a private plaintiff would fare better on stand-
ing and the same question could be heard on the merits, these justices also show
institutional discomfort in getting involved. “The virtue of waiting for a private
suit is only confirmed by the certainty that another suit can come to us. The parties
agree, and I see no reason to question, that if the President ‘cancels’ a conventional
spending or tax provision pursuant to the Act, the putative beneficiaries of that
provision will likely suffer a cognizable injury.”*

Justices Stevens and Breyer issued separate dissents, with both agreeing the
case was adversarial and proved standing prior to presidential use of the item
veto. Justice Stevens cited Baker v. Carr in arguing for members’ standing, saying,
“The impairment of [their] constitutional right has an immediate impact on their
official powers” and therefore also violates presentment on the merits.>® Stevens
concluded, “[given] the fact that the authority at stake is granted by the plain and
unambiguous text of Article I, it is equally clear to me that the statutory attempt
to eliminate it is invalid.”>® Justice Breyer explained why he favored standing,
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which was not because the law builds in expedited judicial review: “Congress . . .
cannot grant the federal courts more power than the Constitution itself autho-
rizes us to exercise. . . . Thus, we can proceed to the merits only if the ‘judicial
power’ [in Article III allows].”>” Breyer also relied on the official-litigant land-
mark case Coleman v. Miller, saying “Constitution does not draw an absolute
line between disputes involving a ‘personal” harm and those involving an ‘official’
harm.”*

As predicted by both sides, soon after Raines v. Byrd private plaintiffs launched
a suit against the item veto due to specific presidential cancellations that Con-
gress did not attempt to override with a disapproval bill. One suit was filed by
the City of New York, two hospital associations, one hospital, and two unions rep-
resenting health care employees, all of which alleged financial injuries from a
rescission. The other suit was filed by the Snake River Farmers’ Association of
Idaho potato growers.*® District court judge Thomas Hogan consolidated the cases
and ruled against item veto on presentment grounds, saying it was “curious”
that the defendants said the law was simply an expanded version of existing pres-
idential powers. “The laws . . . that emerged after the Line Item Veto are not the
same laws that proceeded through the legislative process, as required. . . . Once
a bill becomes law, it can only be repealed or amended through another, inde-
pendent legislative enactment, which itself must conform with the requirements
of Article I. Any recessions must be agreed upon by a majority of both Houses of
Congress.”®

On another expedited appeal to the Supreme Court, this time agreeing with
the district court, Justice Stevens wrote the majority opinion, joined by Chief Jus-
tice Rehnquist, and Justices Souter, Thomas, and Ginsburg, with Kennedy in
part. Relying on INS v. Chadha, Stevens said there are two main differences be-
tween the president’s traditional veto power and the item veto. First, a traditional
return of a bill takes place before it becomes law. Second, the traditional veto en-
tails an entire bill and the item veto only a part. On the issue of whether the new
process is merely an extension of traditional presidential impoundment power,
Stevens adds that impoundment does not allow the president to change the text
of the law, unlike the current action. Stevens added the majority did not act
“lightly” nor judge the “wisdom” of the law; nor was it is necessary to weigh in
on the broader question of how the law impacted balance of power between the
branches. Only a constitutional amendment could save the item veto.®!

Justice Scalia filed a part-concurring and part-dissenting opinion, which
Justices O’Connor and Breyer joined in part. He argued that presentment was
satisfied prior to the president’s use of the item veto. Acknowledging the gravity
of the delegation of power issue, Scalia said the extent of power shift was not
sufficient to strike on these grounds. He especially disagreed with Stevens on
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the technical nature of the item veto: “Insofar as the degree of political, ‘law-
making’ power conferred upon the Executive is concerned, there is not a dime’s
worth of difference between Congress’s authorizing the President to cancel a
spending item, and Congress’s authorizing money to be spent on a particular
item at the President’s discretion. And the latter has been done since the Found-
ing of the Nation.”®?

Justice Breyer’s dissent emphasized the disapproval process built into the law
and said, unlike traditional delegation of power controversies, in this case the
recipient is an elected figure—the president—who will be judged (or his party’s
successor) for his actions by voters. “I recognize that the Act before us is novel.
In a sense, it skirts a constitutional edge. But that edge has to do with means, not
ends. . . . They represent an experiment that may, or may not, help representa-
tive government work better. The Constitution, in my view, authorizes Congress
and the President to try novel methods in this way.”®

Although short-lived, this “experiment” showcased two sides of Congress that
are often in tension: a drive to protect constituents and, counterintuitively, a drive
to shed institutional power. First, while the Line Item Veto Act was still in effect,
President Clinton did successfully rescind around $600 million (a tiny fraction
of total appropriations) but Congress fought to override additional cuts. In
1997, for example, Congress disapproved of Clinton’s canceling a $290 million
military construction package and then overrode the president’s veto of the
disapproval. Potentially facing similar opposition, the administration backed
away from a separate veto threat on a federal retirement system appropria-
tion.** Second, in an echo of the GRH reboot after Bowsher, congressional com-
mittees tried twice (but ultimately unsuccessfully) to pass new versions of the
item veto power to give more budget power to the next two presidents. These
moments once again exposed somewhat curious institutional compulsions to
shed power to the president—even during downturns in presidential popularity
(George W. Bush in 2006) and under conditions of divided government (Barack
Obama in 2012).%°

Until a new reform passes, the branches must live with the simple-majority-
friendly rescission processes established in 1974. Ironically, since the Line Item
Veto Act’s demise, members have been far more active in using rescission than
the presidents.® In fact, despite the anti-Congress frenzy that drove the budget
reforms in the 1980s and 1990s, there was never any evidence that presidents were
more fiscally responsible in their own budget proposals.®”

Unlike these types of policy-heavy process controversies, the Senate filibuster is
not about which branch sees the national interest more clearly. Rather, it is about
the virtues and vices of supermajority rules—on almost any policy topic that
may come to the floor of the Senate.
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Common Cause v. Biden (2012)

The filibuster and other dilatory legislative processes have a long and controver-
sial history in both chambers of Congress. In early years, the “previous question”
motion allowed simple majorities to cut off debate. The Senate dropped that rule
in 1806, but the first filibuster did not occur there until 1837. In 1890, House
Speaker Thomas Reed ordered a series of rules that curbed dilatory tactics. In
1917, under pressure from President Woodrow Wilson, the Senate adopted a rule
that set debate cloture with two-thirds (cloture rules did not exist before). Only
fifty-eight cloture motions were recorded in the Senate from 1917 through 1969.
In 1975, cloture was lowered to three-fifths of members, present or not (sixty
senators). But filibusters and cloture motions were still not routine until the 21st
century, when both parties increased their use. The record of cloture motions,
votes, and successful outcomes ticked steadily upward through the 1970s, 1980s,
and 1990s, from the single digits to reaching a peak in the 113th Congress (2013—
2014) of 253 cloture motions filed, 218 votes on cloture, and cloture invoked
187 times.*

In addition to the policy and partisan dimensions of these actions, the use of
the filibuster is constitutionally controversial because it creates an effective su-
permajority hurdle for legislation to reach the White House. The most recent
member lawsuit on legislative processes challenged the Senate’s use of the filibus-
ter in 2010 and targeted two standing Senate Rules: XXII and V. Rule XXII re-
quires sixty votes (three-fifths) on motions to proceed or close debate on bills
and presidential nominations. This rule also demands sixty-seven votes (two-
thirds) to proceed with or close debate on proposed changes to Senate rules.
Rule V prevents the Senate from amending rules by majority vote.*® The filibus-
ter lawsuit invoked United States v. Ballin (1892) to argue that while the Senate
is free to make its own rules, the rules cannot conflict with other parts of the
Constitution.”®

The plaintiffs in this case focused on two pieces of legislation that passed the
Democratic House, and President Obama promised to sign them. Even though
Democrats held a majority in the Senate as well, they did not meet the sixty-vote
threshold to sustain cloture against Republican filibusters. The Development, Re-
lief and Education for Alien Minors Act (DREAM Act) was a set of immigration
reforms that would protect illegal immigrants brought to the United States as
children from detention and deportation. It passed the House and had fifty-five
committed senators.”! Another bill passed by the House and stopped by a Repub-
lican filibuster was the Democracy Is Strengthened by Casting Light on Spending
in Elections Act (DISCLOSE Act), a campaign finance reform measure, which was
supported by fifty-nine senators.”? In the lawsuit, four House members and
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several private plaintiffs (potential “Dreamers” and private group Common
Cause) asserted policy and electoral arguments against the filibuster not only
because they supported bills that had majorities of committed votes in the Senate,
but their own elections could be harmed by these actions.

The main point of contention was whether the Constitution’s text implicitly
calls for majority rule in regular legislative business, and supermajorities only as
indicated. The complaint further argued that the filibuster harms all three branches
because the Senate’s use of filibusters and other dilatory tactics creates the op-
portunity for delays and withdrawals of executive and judicial nominations. The
plaintiffs asserted that the filibuster is far more pernicious to the Constitution
than GRH, the legislative veto, and item veto, all of which were overturned in prior
Supreme Court decisions (Chadha, Bowsher, and Clinton). In their motion to dis-
miss, defendants in the Senate (outside of Biden, who was named due to his title
as President of the Senate) drew upon Senate history and traditions, as well as
previous cases filed and dismissed against the filibuster.”” They invoked standing,
the political question doctrine, and the Constitution’s “speech and debate” clause
(Art. 1, Sec. 6, Cl. 1), which the defendants said restricts judicial interference
with routine legislative matters.

Federal judge Emmet Sullivan largely agreed with the defendants in his mem-
orandum. He acknowledged the controversy caused by the filibuster and the
power of even threatening such action. But Sullivan rejected the plaintiffs’ stand-
ing and claim of injury. Also, under the political question doctrine, he argued
judicial interference would demonstrate a “lack of respect for the Senate as a
coordinate branch of government. . . . While the House Members have presented
a unique posture, the Court is not persuaded that their alleged injury—vote
nullification—falls into a narrow exception enunciated by the Supreme Court in
Raines v. Byrd. . .. The Court is firmly convinced that to intrude into this area
would offend the separation of powers on which the Constitution rests. Nowhere
does the Constitution contain express requirements regarding the proper length
of, or method for, the Senate to debate proposed legislation.””*

On appeal, DC circuit judges Henderson, Randolph, and Williams agreed with
the district court. The opinion by Judge Randolph begins by acknowledging that
the contemporary filibuster is not necessarily a physical act of speech, but a pro-
cedural action that does not actually bring the chamber to a halt. The Senate’s
procedures allow for parallel legislative tracks in which business continues on
certain bills, while others are “filibustered.” Randolph also implied that the con-
temporary lack of “physical commitment” may be part of the common use of
the filibuster. The appellate court also took issue with the target of the litigation.
Although President of the Senate Joseph Biden was the defendant, it was the sen-
ators themselves who both filibustered and failed to invoke cloture successfully.
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“What defeated the DREAM and DISCLOSE bills was legislative action, activity
typically considered at the heart of the Speech or Debate Clause. . . . In short,
Common Cause’s alleged injury was caused not by any of the defendants, but by
an ‘absent third party’—the Senate itself.””>

An attorney involved in the filibuster case said their arguments were much
stronger than those presented in Skaggs v. Carle. The Skaggs case “was not wrongly
decided” as there was a majority-based backup in the form of committee discharge
petitions, as well as the fact (pointed out by the court in Skaggs) that the majority
can amend or suspend House rules. Neither of these points is true in the Senate.
In addition, the attorney said, the federal courts ignored at least three Supreme
Court cases that rejected the political question doctrine to examine various state
and national internal processes. It seems court deference (for any institutional
reason) on Article I, Section 7, is harder to overcome than on Section 8.7 Mean-
while, citing the filibuster and other delays, President Obama’s administration
issued a series of executive actions to, in effect, put the DREAM Act into place.
These actions by President Obama, and President Trump’s attempts to undo
them, triggered additional litigation that is still ongoing.”’

Meanwhile, over the past five years, the Senate filibuster has been dramatically
curtailed by recent majority leaders when the White House was held by the same
party and frustrated by minority party senators that prevented executive branch
and judicial nominations from going forwards. There is no simple-majority
mechanism for senators on their own to easily dismantle filibuster rules; it is the
majority leaders who have utilized the “nuclear option,” so dubbed because Senate
minority protections—and existing institutional culture—would be destroyed
and unlikely to return. Filibusters were indeed eliminated for executive branch
and lower federal court judge nominations under Harry Reid (D-NV) in 2013
and then again regarding Supreme Court justices under Mitch McConnell
(R-KY) in 2017. These changes were driven by partisan and presidential pres-
sure, not to preserve majority rule for its own sake. Putting aside the short- and
long-term consequences of these actions, elected politicians were responsible for
changing the Senate’s norms. If the legislative filibuster is jettisoned too, the Sen-
ate would become a majority-friendly institution, like the House—but by choice,
not due to the decision of federal judges.”®

As the framers of the Constitution were keenly aware, processes and rules influ-
ence legislative outcomes. The Constitution explicitly requires supermajorities for
the House and/or Senate to make certain decisions especially difficult and, there-
fore, rare (explained in Federalist 49, 58, and 73). Examples include Senate re-
moval of a president from office after House impeachment (Article I, Section 3),
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expelling a member of Congress (Article I, Section 5), presidential veto overrides
(Article I, Section 7), Senate approval of treaties (Article II, Section 2), and con-
stitutional amendment proposals to go to states (Article V), all of which require
a two-thirds vote in one or both chambers. As this chapter shows, federal courts
have said additional internal rules changes requiring supermajorities for action
are also within Congress’s institutional rights.

In recent decades, partisan conflict within Congress and between the branches
has received a lot of attention, while two types of more complex, ongoing insti-
tutional dysfunction lurk below the surface. One type of deeper dysfunction is
highlighted here and occurs when members and leaders of Congress repeatedly
attack their own branch’s prerogatives across several policy fronts by imposing
or increasingly utilizing a variety of legislative process obstacles. The five cases in
this chapter demonstrate that, win or lose, member-plaintiffs ask legitimate con-
stitutional questions when they challenge such actions in federal lawsuits. But
these questions can and should be answered by the members in their respective
institutions. Federal judges cannot single-handedly bring the separation of pow-
ers system into better balance, even when they rule for the plaintiffs. Institution-
ally protective members must also convince their colleagues not to diminish
congressional authority in the first place.

Members have also sued, with less success, to challenge presidential unilater-
alism spanning Richard Nixon to Donald Trump. Unlike the legislative process
cases, these conflicts involve actions by presidents without explicit prior or even
retroactive authority by majorities. A recently settled House-sanctioned lawsuit
against a spending provision in the 2010 Patient Protection and Affordable Care
Act surprised many observers by clearing district courts on procedural and merit
grounds.” Tt is still true that the federal court system cannot provide the institu-
tional ambition that Federalist 51 assumed would occur naturally within the
House and Senate. But there is a difference between alleged executive usurpation
of power and self-inflicted institutional wounds. Sometimes it seems all three
branches are working against Congress.






Part 3

MORE EXECUTIVE
UNILATERALISM
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President Donald Trump’s first executive order after taking office in 2017 tem-
porarily banned travel to the United States from several Muslim-majority na-
tions that he deemed security risks. The Immigration and Nationality Act (INA)
of 1952 gave the president power to “suspend the entry of all aliens or any class of
aliens” when he “finds” that their entry “would be detrimental to the interests of
the United States.” An amendment to the law passed by Congress in 1965
changed some immigration quotas and added anti-discriminatory language, but
kept this vast delegation of power. Citing the law, the Supreme Court upheld the
order in a 5-4 vote. The majority’s opinion did not argue that such a power is
inherent to the presidency in the Constitution. The basis was the INA, which
“exudes deference to the President in every clause.”! Trump’s other controversial
orders on tariffs, environmental regulation, and the declaration of a national
emergency to build a southern border wall also utilized similarly broad authori-
zations passed decades ago. After (or while) fighting the president in court, op-
ponents of these actions could turn to Congress to tighten the laws. Another al-
ternative is to elect a new president who will use executive branch powers just as
robustly, but in a different policy and partisan direction.

Federal courts are not the most effective venue to rebalance power between
the executive and legislative branches, despite getting pulled into this position on
a host of policy issues regularly. In these cases, judges must trace presidential
power to one of only two sources of authority: the Constitution and/or acts of
Congress. If neither supports the challenged actions, via enumerated or implied
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powers, presidents will lose in court. But court rebukes of presidents are rare, as
when the Supreme Court said that President Harry Truman could not order his
secretary of commerce to seize and run privately owned American steel mills in
the midst of a labor dispute that could impact wartime production. The Court’s
majority deferred to Congress, which had considered and rejected this type of
presidential power before Truman’s action.

Part 3 of this book makes two main points on executive branch unilateral-
ism when challenged in court. First, private litigants are often more successful
than member-plaintiffs because private plaintiffs can more easily gain standing
through proven injuries from the action at issue. Second, in both types of cases,
the court looks to Congress for signs of approval or disapproval. The Supreme
Court has never endorsed the “inherent powers” theory of the presidency.
Rather, time and again, the Court says Congress holds the keys to presidential
power by authorizing and/or disapproving its use. The latter argument is more
controversial, however, because it conflates congressional silence or division
with consent. However, if Congress did lodge its disapproval in new law, it
would probably be vetoed by the president, thus requiring a two-thirds majority
to override. Even without citing controversial theories, federal courts do tip the
scales when they put the entire burden on Congress to stop an action rather than
on the executive branch to wait for authorization in the first place.

In different ways, the federal legislature and judiciary enable imbalanced
power as modern presidents of both parties test constitutional boundaries for
policy leadership. President Barack Obama said as much in 2014: “Some [eco-
nomic measures] require Congressional action, and I'm eager to work with all of
you. But America does not stand still—and neither will I. So wherever and when-
ever I can take steps without legislation to expand opportunity for more Ameri-
can families, that’s what 'm going to do.”> Congress often cries foul in these mo-
ments, but members and leaders do not often follow through to press for their
policy preferences by using and defending institutional power. Under both unified
and divided government, congressional members and leaders bemoan presidential
overreach and respond with finger wagging and attempting oversight, rather
than consistently using individual, committee, and chamber power to at least
co-lead national public policy. Again and again, for a variety of reasons, presi-
dential unilateralism is often supported by all branches through overt approval
or tepid opposition, and often driven by electoral and partisan motivations either
way.
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Constitutional Development
and Private Litigation

The Constitution does not sketch out the powers assigned to all branches to the
same degree, with many institutional processes and shared authorities purpose-
fully left open by the framers. But there is a set of founding assumptions within
these arrangements: officeholders are obliged to respect the Constitution (seen
in their oaths of office), and each branch would want to protect its own preroga-
tives through checks and balances animated by different electoral orientations and
timelines. Federalist 51 says each office holder may use constitutional “means” to
advance personal motives (power) and policy (government outcomes). However,
over the twentieth and twenty-first centuries, we have seen the presidency con-
tinue to grow, with the support of Congress because “political pressures can some-
times overwhelm the natural tendency of elected officials to fight to protect the
constitutional prerogatives of their office.”

The framers also designed the executive branch to be more unified and hierar-
chical than the other branches, which structured “energy” to support the president
in ways that could never be possible in the more politically diverse and fragmented
legislature and judiciary. This energy was not used consistently in U.S. history to
eclipse Congress until the 20th century. Before then, presidential overstepping often
“triggered a response by the legislative branch, determined to regain control.”*
Most pre-modern presidents demonstrated a “whiggish” bent, largely prefer-
ring congressional primacy. Abraham Lincoln alone articulated the “prerogative”
style of going outside existing law and constitutional walls in the existential crisis of
the Civil War. A handful of other presidents before and after Lincoln attempted to
push constitutional boundaries less successfully. Not until Theodore Roose-
velt, Woodrow Wilson, Franklin Roosevelt, and Truman did presidents articulate a
modern view that advocated permanent presidential leadership spanning domestic
and foreign policy, with Congress as an irritating afterthought. These new executive
theories were helped by a president-centered popular and media culture, congres-
sional hyperpartisanship, and aggressive executive branch lawyers.>

In the twenty-first century, George W. Bush revived a controversial argument
that said the president had “inherent” power as a “unitary” institution, especially on
national security after 9/11. These phases meant that the president could do what he
pleased, essentially, with minimal interference from Congress and the courts. This
controversy occupied scholars and legal pundits for years.® Historically judicial de-
cisions on executive power rarely invoke this constitutional theory to rule for presi-
dents. One exception to this rule concerned the issue of which branch had the right
to fire executive branch officials. This constitutional silence inspired decades of
wrangling between all three branches on the limits of a “unitary” executive.
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Removal Power (1926-1935)

The Constitution explains the two-step executive branch appointment process,
but says nothing about whether, how, or why such appointees can be removed.
This question did not get attention at the constitutional convention, despite a clear
record of debate over the appointment power.” The issue arose immediately in
the first Congress as the House and Senate authorized the creation of a Depart-
ment of Foreign Affairs. Even members of the constitutional convention who were
then involved in this interpretation question fell into different camps, unable to
provide a unified answer about what the Constitution intended. Some former
constitutional delegates invoked Federalist 77, where Hamilton wrote, “The con-
sent of [the Senate] would be necessary to displace as well as to appoint.”® Dur-
ing George Washington’s administration, the House of Representatives voted
29-22 in favor of excluding the Senate from the removal decision. The Senate was
equally divided on the question, leading Vice President John Adams to break the
tie in the Senate, giving Washington the power to remove cabinet secretaries.’

Between this controversy and the Supreme Court’s first major ruling on re-
moval over a century later, there were two landmark political clashes over removal,
among many minor skirmishes. First, Andrew Jackson was censured by the Sen-
ate (expunged four years later) for firing the treasury secretary in 1833 for non-
compliance with Jackson’s order to remove U.S. deposits from the national bank,
as well as for not turning over requested material to the Senate on the issue.'® Sec-
ond, with the 1867 Tenure of Office Act, Congress tried to prevent President
Andrew Johnson from firing anyone requiring Senate confirmation for appoint-
ment. The Senate majority wanted to protect the secretaries of state, treasury, war,
navy, interior, the postmaster general, and attorney general from Johnson’s med-
dling. In particular, Secretary of War Edwin M. Stanton was appointed to the
position by Lincoln and ultimately opposed much of Johnson’s policy program.
His suspension and firing was one impetus for Johnson’s impeachment (Stanton
refused to leave office pending a Senate vote on the issue and then resigned three
months after the firing, in May 1868). These interbranch fights on removal con-
tinued through Ulysses S. Grant’s and Grover Cleveland’s tenures. Congress ulti-
mately repealed the Tenure of Office Act in 1887."!

A new version of this question came to the Supreme Court under President
Woodrow Wilson. In 1876, Congress and President Grant enacted a law that said
three classes of postmasters “shall be appointed and may be removed by the Pres-
ident with the advice and consent of the Senate.” In those days, the “postmaster
of a town was one of the plum patronage positions, a reward for party loyalty and
ajob one could expect to hold for only as long as one’s party or faction remained
in power.”'? Frank Myers was appointed by Democratic president Wilson in 1917
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as a first-class postmaster in Oregon. Around three years into the term, Wilson
requested his resignation as Myers had become repeatedly embroiled in local pol-
itics, and then fired him when he refused to step down. Myers sued for the lost
salary that he would have been paid through the full term, arguing that the Sen-
ate had not approved of his removal. The lower court of claims tried to avoid the
issue by saying Myers waited too long to sue. When appealing to the Supreme
Court, Myers’s estate continued the case after his death and ultimately lost in
1926.13

The case provoked the justices to look at constitutional convention notes on
the removal power. The chief justice, former President William Howard Taft,
whom Wilson had defeated in 1912, wrote a majority opinion joined by four other
Republican-appointed justices. In dissent were James McReynolds and Louis
Brandeis, both Wilson appointees, and Oliver Wendell Holmes Jr. Taft, who had
previously expressed a limited view of presidential power during and immedi-
ately after his own time in office, offered a broad defense of presidential removal.
He said it was the framers’ intention to avoid the weaknesses of the Articles of
Confederation through robust executive power that should not be “blended” with
legislative power and that “the power of removal is incident to the power of ap-
pointment, not to the power of advising and consenting to appointment.”'* The
majority invoked “unitary” theory to say the 1876 law was unconstitutional, as
well as the Tenure of Office Act of 1867, had it not been already been repealed.
Justice Holmes’s dissent said “the duty of the President to see that the laws be ex-
ecuted is a duty that does not go beyond the laws or require him to achieve more
than Congress sees fit to leave within his power.”" Justice Brandeis concluded,
“The purpose [of separation of powers] was not to avoid friction but, by means
of the inevitable friction incident to the distribution of the governmental powers
among three departments, to save the people from autocracy.”'® These removal
arguments are not necessarily significant for their own sake, but rather as “proxy
debates” on constitutional interpretations of presidential power.!”

These questions came back to the court within a decade of the Myers v. United
States decision. One of the federal agencies created during Wilson’s presidency
was the Federal Trade Commission, established in 1917. The commission had five
members and the law allowed no more than three at a time from the same party.
Any of them could be removed by the president for cause, such as “inefficiency,
neglect of duty, or malfeasance in office.”'® As in contemporary times, there was
a tension between the business community and the regulators on the commis-
sion. Republican president Calvin Coolidge appointed William E. Humphrey, a
defender of business. President Herbert Hoover, also a Republican, appointed
Humphrey to a second term, and he was confirmed in 1931. In Franklin Roose-
velt’s first year in office, two vacancies allowed him to appoint pro-regulation
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commissioners, who joined the remaining three (a moderate Republican, a Demo-
crat, and Humphrey). FDR asked Humphrey for his resignation and was refused,
so the president fired him in October 1933. Like Myers, Humphrey sued for his
back salary and the case continued after his death later in the year.

The court of claims asked the Supreme Court to clarify two questions: Did
the establishing act limit dismissals to cause, as specified above? If yes, were such
limits on presidential power constitutionally permissible? The Supreme Court
answered “yes” and “yes.” The Supreme Court’s unanimous decision against FDR
was a surprise to the administration, which considered the case a “slam dunk”
in light of Myers.!” Justice George Sutherland wrote the opinion, which empha-
sized Congress’s intent to minimize presidential influence through set terms and
partisan balance. “We conclude that the intent of the act is to limit the executive
power of removal to the causes enumerated, the existence of none of which is
claimed here.”?® The majority did not repudiate Myers, saying instead that “the
office of a postmaster is so essentially unlike the office now involved that the de-
cision in the Myers case cannot be accepted as controlling our decision here.”*!
The issue is the “character of the office.” The postmaster, he said, is a purely ex-
ecutive function, whereas Federal Trade Commission commissioners had quasi-
legislative and judicial functions. Further, these ends are purposefully separate
from executive power by design. But he acknowledged the two decisions together
stand uneasily as precedent.?? Today, the Humphrey’s Executor v. United States pre-
cedent is still in effect and has been used as recently as 2018 as a test for Supreme
Court nominees’ views of executive branch power.?

Steel Seizure Landmark (1952)

Like the appointment and removal power, executive orders are specific institu-
tional actions that support a president’s broader policy goals. A renewed interest
in executive orders over the past two decades is part of a scholarly pivot to exam-
ining formal executive power. Some scholars use executive order as a generic term
that includes such actions as Washington’s Neutrality Proclamation and Lincoln’s
Emancipation Proclamation. According to some counts, around 15 percent of ex-
ecutive orders are “significant policy changes.”* These orders and proclamations
can be legitimate and powerful tools for presidents to carry out their interpreta-
tion of the Constitution and existing law through branch agencies and offices.
Executive orders and proclamations should be published in the Federal Register.
Sometimes, agency memoranda substitute for official orders, as seen in the
immigration-related prosecutorial discretion memos issues by Obama’s Depart-
ment of Homeland Security, which faced protracted litigation from states.” In
whatever form, direct executive actions must have congressional or constitu-
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tional authorization, but neither need be explicit. Judicial scrutiny is not auto-
matic, but when federal courts hear these cases, precedent leans toward the execu-
tive branch. The Steel Seizure Case is an exception, but its famous rebuke of
presidential authority has softened with time.

This separation of powers story began with a private domestic steel pro-
duction labor dispute in December 1951. After two federal offices tried to inter-
vene without coming to a settlement, on April 4, 1952, the affected unions called
for a strike effective April 9. President Truman, alarmed at the potential war-
related effects of an interruption to steel manufacturing, issued Executive Or-
der 10340—Directing the Secretary of Commerce to Take Possession of and
Operate the Plants and Facilities of Certain Steel Companies, on April 8.2¢ In his
order, Truman cited the ongoing Korean War as a “national emergency” that re-
lated directly to the breakdown of collective bargaining talks between the steel-
workers’ union and owners.

On April 9, the day after the order was issued, members of the House rose to
“congratulate” the president on his order. Representative John McCormack
(D-MA), later Speaker of the House, said Truman used his “inherent executive
powers vested in the President under the Constitution, acting during an emer-
gency, and for the common welfare.” Truman had made a “clear case” and pub-
lic opinion was “overwhelmingly in favor” of the action.?”” In the Senate, some
Republicans called for an investigation and others debated the order’s relation-
ship to broader wartime presidential power in the shadow of World War II. Some
Republicans wondered aloud if Democrats would remember their support of
Truman when a Republican was in the White House.?®

Steel companies filed suit immediately to prevent Secretary of Commerce
Charles W. Sawyer’s takeover of the mills. The case went first to two district courts.
In the first, district judge Alexander Holzoff disagreed with the Department of
Justice’s wide interpretation of “executive power” in times of “national emer-
gency,” saying it meant something more narrow—"“the power to execute stat-
utes.” Judge Holtzoff dismissed the request, assuming the companies would pur-
sue their Fifth Amendment “takings” argument to the court of claims or as a civil
suit in district court.?? The next district judge to hear the case was David A. Pine,
who issued an injunction against the takeover, rejecting the Department of Jus-
tice’s “inherent, implied, or residual” presidential emergency powers argument,
as well as the government’s argument that the president was “accountable to the
country,” not the judiciary, which only had the power to determine just compen-
sation under eminent domain.*® At the end of April 1952, Judge Pine ruled with
the plaintiffs in a strongly worded opinion. “There is no express grant of power
in the Constitution authorizing the President to direct this seizure. There is no
grant of power from which it reasonably can be implied. There is no enactment
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of Congress authorizing it. On what, then, does defendant rely to sustain his
acts?”! The temporary injunction was stayed by the DC circuit court of appeals
(sitting en banc), and the Supreme Court heard the case soon after.

At the Supreme Court, Truman lost 6-3, with several concurring opinions. Jus-
tice Hugo Black wrote for the majority, with Felix Frankfurter, William O.
Douglas, Robert Jackson, Harold Burton, and Tom Clark submitting concur-
rences. Stanley Reed, Fred Vinson, and Sherman Minton were the dissenters.
Justice Black first summarized the events and noted that Congress took no for-
mal actions between Truman’s messages on April 9 and 21. Black also noted that
an amendment authorizing such power was rejected during consideration of the
Taft-Hartley Act of 1947.32 Then, he rejected the three main provisions of the gov-
ernment’s argument about Article II, saying authority is not to be found in the
executive power, take care, or commander-in-chief provisions. Black concluded
by saying, “The Founders of this Nation entrusted the lawmaking power to Con-
gress alone in both good and bad times. It would do no good to recall the his-
torical events, the fears of power, and the hopes for freedom that lay behind their
choice. Such a review would but confirm our holding that this seizure order can-
not stand.”*

Justice Frankfurter began his concurrence by hinting that Justice Black’s opin-
ion lacked theoretical nuance and sufficient appreciation for separation of pow-
ers flexibility. After reviewing the legislative history of the Taft-Hartley Act, he
concluded, “To find authority so explicitly withheld is not merely to disregard in
a particular instance the clear will of Congress. It is to disrespect the whole legis-
lative process and the constitutional division of authority between President and
Congress.”** Frankfurter continued, “It is not a pleasant judicial duty to find that
the President has exceeded his powers, and still less so when his purposes were
dictated by concern for the Nation’s wellbeing, in the assured conviction that he
acted to avert danger.”?

Justice Douglas likewise separated the potential exigency of the situation from
the question of the president’s constitutional authority. While acknowledging the
deliberate and plodding pace of legislative processes, he said, “The emergency did
not create power; it merely marked an occasion when power should be exercised.
And the fact that it was necessary that measures be taken to keep steel in produc-
tion does not mean that the President, rather than the Congress, had the consti-
tutional authority to act.”*® He expressed worry about Truman’s precedent. “We
pay a price for our system of checks and balances, for the distribution of power
among the three branches of government. It is a price that today may seem exor-
bitant to many. Today, a kindly President uses the seizure power to effect a wage
increase and to keep the steel furnaces in production. Yet tomorrow, another Pres-
ident might use the same power to prevent a wage increase, to curb trade
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unionists, to regiment labor as oppressively as industry thinks it has been regi-
mented by this seizure.”’

Justice Jackson’s landmark concurrence began with a philosophical reflection
on his own experience with presidential power, having served as solicitor general
and attorney general under Franklin Roosevelt from 1938-1941, immediately
prior to his appointment to the Supreme Court. Jackson’s main point was that
“presidential powers are not fixed but fluctuate depending upon their disjunction
or conjunction with those of Congress.”*® Jackson then offered an admittedly over-
simplified (but still often cited) tripartite analysis of presidential power:

1. When the president acts pursuant to an express or implied authoriza-
tion of Congress, his authority is at its maximum, for it includes all that
he possesses in his own right plus all that Congress can delegate. In these
circumstances, and in these only, may he be said (for what it may be
worth) to personify the federal sovereignty. If his act is held unconstitu-
tional under these circumstances, it usually means that the Federal Gov-
ernment, as an undivided whole, lacks power. A seizure executed by the
President pursuant to an Act of Congress would be supported by the
strongest of presumptions and the widest latitude of judicial interpre-
tation, and the burden of persuasion would rest heavily upon any who
might attack it.

2. When the President acts in absence of either a congressional grant
or denial of authority, he can only rely upon his own independent pow-
ers, but there is a zone of twilight in which he and Congress may have
concurrent authority, or in which its distribution is uncertain. There-
fore, congressional inertia, indifference or quiescence may sometimes,
at least, as a practical matter, enable, if not invite, measures on indepen-
dent presidential responsibility. In this area, any actual test of power is
likely to depend on the imperatives of events and contemporary impon-
derables, rather than on abstract theories of law.

3. When the President takes measures incompatible with the ex-
pressed or implied will of Congress, his power is at its lowest ebb, for
then he can rely only upon his own constitutional powers minus any
constitutional powers of Congress over the matter. Courts can sustain
exclusive presidential control in such a case only by disabling the Con-
gress from acting upon the subject. Presidential claim to a power at once
so conclusive and preclusive must be scrutinized with caution, for what
is at stake is the equilibrium established by our constitutional system.*

Jackson placed the seizure in the third category, saying it went against Taft-
Hartley. Presidential power was therefore at lowest ebb; Truman needed to find
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some constitutional basis to show the statutory restriction was impermissible.
Jackson added that the history of congressional delegation of domestic eco-
nomic power in wartime includes over 100 instances, and there was no doubt
that Congress could do the same here. Still, “the claim of inherent and unre-
stricted presidential powers has long been a persuasive dialectical weapon in
political controversy.”*

The three dissenters (Chief Justice Vinson and Justices Reed and Minton)
filed one opinion. They detailed U.S. action in Korea and related defense pro-
curement statutes, as well as the labor-management impasse. Next, they dis-
cussed the key differences between Articles I and II in the Constitution, quoting
the need for “energy in the executive” from Federalist 70. They also said that, in
this case, President Truman had no intention of “unlimited executive power. . . .
History bears out the genius of the Founding Fathers, who created a Govern-
ment subject to law but not left subject to inertia when vigor and initiative are
required.”*! Despite these objections by the dissenters, and the analysis of Justice
Black’s opinion and the other concurrences, Justice Jackson’s framework has
become the benchmark of Supreme Court analysis in separation of powers, al-
though the type of case is still rare in courts.

One lesson from Youngstown Sheet & Tube Co. v. Sawyer is that policy actions
by the executive branch considered “unilateral” must be separated into “implied”
and “inherent” arguments. Implied power stems from a prior grant of authority
while inherent power arguably stems from the Constitution’s structure of the of-
fice. Executive agreements are a related area of implied foreign policy that presi-
dents argue are often carrying out existing treaties and legislation previously ap-
proved by the Senate and/or Congress. Contemporary arguments about inherent
authority come in post-9/11 legal controversies (discussed below), but they are
not novel. One example is the U.S. recognition of Soviet Russia in 1933 follow-
ing the 1917 Russian Revolution. The coincident Litvinov Assignment led to two
landmark cases that approved executive actions in international relations, even
those not formally ratified as treaties by the Senate or authorized by Congress as
a whole. The issue in both cases included private claims, including takings under
the Fifth Amendment.*

In United States v. Belmont (1937), a unanimous Supreme Court said an agree-
ment entered into by the president under his own authority between the United
States and Soviet Union allowed the former to assist the latter’s seizure of assets
held in a New York bank on behalf of a private Russian company that had been
nationalized by the Soviets. The company fought the seizure through the protec-
tion of U.S. banking laws. The Court said that “governmental power over exter-
nal affairs is not distributed, but is vested exclusively in the national government.
And in respect of what was done here, the Executive had authority to speak as the
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sole organ of that government. The assignment and the agreements in connec-
tion therewith did not . . . require the advice and consent of the Senate.”*?

The Supreme Court affirmed this position in a subsequent case, United States
v. Pink, where Justice Douglas offered an even more expansive reading of presi-
dential power to negotiate and implement policy related to the same recognition
agreement. “The powers of the President in the conduct of foreign relations in-
cluded the power, without consent of the Senate, to determine the public policy
of the United States with respect to the Russian nationalization decrees. . . .
Objections . . . are to be addressed to the political department, and not to the
courts.”** But, fifteen years later, the Supreme Court also held that executive
agreements could not confer power “on the Congress, or on any other branch of
Government, which is free from the restraints of the Constitution.”#

Explicit restraints proved hard to find in the case discussed next, Dames &
Moore v. Regan, which became a broad pro-presidency landmark. The Supreme
Court said, “We have in the past found and do today find Justice Jackson’s clas-
sification of executive actions into three general categories analytically useful,”#¢
but this case also reimagined Jackson’s categories in a way that proved to be more

helpful to presidents than he may have intended.

Dames & Moore v. Regan (1981)

In November 1979, President Jimmy Carter interpreted the International Emer-
gency Economic Powers Act (IEEPA) to declare a national emergency in response
to the [ranian hostage crisis and ordered the Treasury secretary to freeze and fur-
ther regulate Iranian assets in the United States, including suspension of a vari-
ety of legal processes. To implement the Algerian Declaration release agreement,
on January 19, 1981, Carter signed ten related executive orders to, among other
things, terminate all ongoing private legal proceedings against Iran, nullify all at-
tachments and liens on Iranian property, repatriate $8 billion in Iranian assets
attached to court claims, and redirect lingering litigation between U.S. nationals
and Iran to binding arbitration in the Iran-U.S. Claim Tribunal. The funds and
hostages were released by both countries on January 20, which was President Ron-
ald Reagan’s Inauguration Day. President Reagan issued an executive order rati-
fying Carter’s suspensions of claims in early February.*” In pursuit of owed funds
by the Atomic Energy Organization of Iran, U.S. firm Dames & Moore challenged
new Treasury secretary Donald Regan’s enforcement of Carter’s 1981 executive
orders and release agreement. This firm, and others, brought cases under the For-
eign Sovereignty Immunities Act of 1976.

Citing conflicting lower court rulings and the U.S. government’s fear that it
could be held in breach of the agreement, Justice William Rehnquist wrote the
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relatively short, expedited 8—1 decision.*® The case was argued on June 24, 1981,
and decided on July 2. Justice Rehnquist began his opinion by saying the “ques-
tions presented by this case touch fundamentally upon the manner in which our
Republic is to be governed,” but then explained the narrowness of the ruling. “Per-
haps it is because it is so difficult to reconcile the foregoing definition of Art. III
judicial power with the broad range of vitally important day-to-day questions
regularly decided by Congress or the Executive, without either challenge or in-
terference by the Judiciary, that the decisions of the Court in this area have been
rare, episodic, and afford little precedential value for subsequent cases.”* But the
case’s expansive reading of presidential authority and its promotion of the con-
troversial issue of congressional “acquiescence” combined to create an important
precedent that impacted later cases.>®

Using Justice Jackson’s tripartite framework, Rehnquist first concluded that
the nullification of attachments and transfer of Iranian assets was within the “plain
language” of the IEEPA authorization, meaning the first category of presidential
power, and provided some court precedent for this interpretation. At the same
time, Rehnquist acknowledged evidence that Congress did not intend the law to
give these specific nullification powers while still viewing this part of the execu-
tive action within Jackson’s first category of authorization.’' More controversial
was the Court’s argument upholding suspension of claims portion of the opin-
ion. Rehnquist said the support was not directly authorized by the IEEPA, so the
second “zone of twilight” category was more appropriate. He cited “the looser
sense of indicating congressional acceptance of a broad scope for executive ac-
tion in circumstances such as those presented in this case.”? The Court did not
cite any prior situations that were similar to these specific actions. “We conclude
that the President was authorized to suspend pending claims pursuant to Execu-
tive Order No. 12294. . . . In light of the fact that Congress may be considered to
have consented to the President’s action in suspending claims, we cannot say that
action exceeded the President’s powers. . . . Just as importantly, Congress has not
disapproved of the action taken here. Though Congress has held hearings on the
Iranian Agreement itself, Congress has not enacted legislation, or even passed a
resolution, indicating its displeasure with the Agreement. . . . Quite the contrary,
the relevant Senate Committee has stated that the establishment of the Tribunal
is ‘of vital importance to the United States.” We are thus clearly not confronted
with a situation in which Congress has in some way resisted the exercise of Pres-
idential authority.”>

In this portion of the opinion, Rehnquist also drew upon three cases for pre-
cedent, which together argued that absence of disapproval by Congress is a consti-
tutional standard, echoing the outcome of war powers cases filed by members of
Congress in part 1 of this book.>* Therefore, he upheld a sweeping and unprece-
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dented presidential power to terminate and transfer certain legal proceedings
from U.S. courts. Rehnquist effectively promoted a category-two claim to cate-
gory one, through an implied delegation of power. As Harold Hongju Koh notes,
“By so holding, [Rehnquist] followed the dissenting view in Youngstown, which
had converted legislative silence into consent, thereby delegating to the president
authority that Congress itself had arguably withheld.”>> In a somewhat tortured
conclusion, the Court denied the takings argument by Dames ¢ Moore as not ripe
for review, but said the firm could still pursue its legal argument about the sus-
pension through the court of claims under the Tucker Act.

Legal scholarship after the case emphasized the pragmatic needs of the mo-
ment and the unlikelihood of the Supreme Court’s unraveling a sensitive execu-
tive agreement so soon after the fact. If the Court had invalidated these claims
months later, the order “could have done considerable damage to the President’s
ability to deal with sovereign nations.”*® However, this deference has been folded
into other landmark precedents. According to Rebecca D’Arcy, “The result has
been the codification of a distorted understanding of congressional delegation and
a limitless field of executive action in the context of a unilaterally proclaimed ‘na-
tional emergency.””” If any congressional act can be linked, even tangentially, by
the executive branch or the courts, then it appears to be safe. Koh argues that the
immediate context of the Dames decision is understandable within the atmosphere
of public relief that the hostage crisis was over. “Yet by finding legislative ‘approval’
when Congress had given none, Rehnquist not only inverted the Steel Seizure
holding—which had construed statutory nonapproval of the president’s act to
mean legislative disapproval—but also condoned legislative inactivity at a time
that demanded interbranch dialogue and bipartisan consensus.”8

Detainee Treatment Post-9/11 (2004—2008)

Fifty years after Youngstown, a new combination of wartime pressure, domestic
law, and constitutional interpretation of executive power was front and center
after 9/11. An immediate controversy surrounded the capture and prosecution
of noncitizens on President George W. Bush’s orders. The Bush administration
argued that “inherent” constitutional powers, with or without congressional au-
thorization, provided the legal foundation for the “war on terror,” including mil-
itary commissions/tribunals.” Congress also empowered the president in a
broad, resolution within a week of the attacks. “[The law] authorizes the Presi-
dent to use all necessary and appropriate force against those nations, organ-
izations, or persons he determines planned, authorized, committed, or aided the
terrorist attacks on September 11, 2001, or harbored such organizations or per-
sons, in order to prevent any future acts of international terrorism against the
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United States by such nations, organizations, or persons.”® The central questions
going to federal courts included the scope of power delegated by Congress to the
executive branch to hold, charge, and try the detainees, and the role of the judi-
ciary in processing these novel habeas corpus claims. When the president’s posi-
tion was rejected by the court, Congress came back to support him and also tried
to stop further federal court involvement in these types of cases.®!

The first case of three handed down the same day, Rasul v. Bush (2004) chal-
lenged unlimited detention without charges and asked whether federal courts had
statutory jurisdiction to review habeas corpus petitions filed by fourteen non-
citizens held in Guantanamo Bay, Cuba. The district court said it did not have ju-
risdiction, and the appeals court upheld that interpretation. The Supreme Court
recognized that the captures were pursuant to the Authorization for Use of Mili-
tary Force (AUMF) passed in September 2001, but also ruled that Guantanamo
was an extension of U.S. territory (under U.S. control), and even noncitizens
have the right to federal court review pursuant to habeas statutes in place. The
majority opinion by Justice John Paul Stevens traced the judiciary’s role in re-
viewing such petitions to the Judiciary Acts of 1789 and 1867, and distinguished
this case from others that concerned noncitizens held abroad by the United
States in non-U.S. territories who did not contest the allegations against them
and were processed by military tribunal.® Within two months, the Pentagon
established the Combatant Status Review tribunal in Guantanamo.%

Hamdi v. Rumsfeld (2004) concerned a U.S.-born Saudi who was transferred
from Guantanamo to a naval base in Norfolk, Virginia. His having citizenship
status and situs (now being held in the United States) complicated the adminis-
tration’s argument for indefinite detention without charges or access to an attor-
ney. The district court demanded more government details on the situation than
the Bush administration was willing to give. On appeal, the Fourth Circuit sided
with the government with a deference to the “political branches” to determine
the definition of an enemy combatant. In a complex decision, a plurality of the
Supreme Court agreed that Hamdi possessed constitutional rights as a U.S. citi-
zen to challenge his detention, but were split on whether Hamdi’s detention was
authorized by Congress in the 2001 AUMF.® Four justices would have required
the Bush Administration to either bring charges in civilian courts or release Hamdi
(and he was released, in fact—with no hearing). Four other justices said limited
hearing in military tribunal could be permissible and two joined them. Congress’s
response to Rasul and Hamdi attempted to take the issue away from federal courts.
The Detainee Treatment Act (DTA) utilized Congress’s constitutional power to
control appellate jurisdiction by stripping all U.S. courts of jurisdiction to hear
the Guantanamo detainees’ claims, among other key details. The Supreme
Court, however, did not stop reviewing these claims.®
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Padilla v. Rumsfeld also concerned a U.S. citizen, but one who was arrested on
U.S. soil after returning from Pakistan in 2002. José Padilla was first charged as a
material witness in the 9/11 attacks, but then declared an enemy combatant who
conspired to set off a “dirty bomb” inside the United States. Padilla was held in a
brig in a Charleston, South Carolina, naval base. As an alleged terrorism conspira-
tor rather than a traditional military actor, his detention was controversial. Dis-
trict judge Michael Mukasey ruled that the president had authority under the
AUMEF to order the detention of an American citizen, arrested here, as an enemy
combatant. Mukasey also deferred to the president’s “controlling political author-
ity” to detain combatants by reducing the evidence threshold. The Second Cir-
cuit ruled against the president’s unilateral labeling and detention system, using
Youngstown as a guide, by saying the AUMF did not meet the Non-Detention Act’s
standard of conferring legislative approval. “We agree that great deference is af-
forded the President’s exercise of his authority as Commander-in-Chief. . . . We
also agree that whether a state of armed conflict exists against an enemy to which
the laws of war apply is a political question for the President, not the courts. . . .
But when the Executive acts, even in the conduct of war, in the face of apparent
congressional disapproval, challenges to his authority must be examined and re-
solved by the Article Il courts.”® The Supreme Court sidestepped the question on
merits. Instead, it ruled in a 54 decision that Padilla’s case named the wrong de-
fendant (he should have named the brig commander, not the secretary of defense)
in the wrong district (he should have filed in South Carolina, not New York).

In 2006, the Supreme Court heard the case of Hamdan v. Rumsfeld saying that
Congress did not intend to strip jurisdiction from cases already pending. This
challenge to the Bush administration concerned the military commission that was
organized to try Salim Ahmed Hamdan, a Yemeni, on conspiracy charges. Ham-
dan’s requested judicial review of his status under the Geneva Convention (con-
spiracy did not violate traditional laws of war) and challenged the rules of the
military commission system, such as inability of the defendant to review evidence
against him. Taking a different perspective than the district and appellate courts,
the Supreme Court said federal courts could review detainees’ status under in-
ternational treaties and that the military commissions were subject to congres-
sional regulations through statute and the Uniform Code of Military Justice. The
majority said Guantanamo tribunals’ processes violated the Uniform Code of
Military Justice and the Geneva Conventions. Justice Stephen Breyer’s brief con-
currence, joined by Justices Anthony Kennedy, David Souter, and Ruth Bader
Ginsburg, said that the ball was in Congress’s court: “Congress has not issued the
Executive a ‘blank check.” Indeed, Congress has denied the President the legisla-
tive authority to create military commissions of the kind at issue here. Nothing
prevents the President from returning to Congress to seek the authority he
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believes necessary. ... The Constitution places its faith in those democratic
means. Our Court today simply does the same.”®’

In response to the Hamdan decision’s criticism of the DTA, Congress passed
the Military Commission Act (MCA) in 2006. The law authorized an extended
list of alleged crimes eligible for trial by military commissions, forbade the invo-
cation of the Geneva Convention by detainees via habeas corpus petitions, took
the process completely out of federal court jurisdiction, and applied these provi-
sions to current judicial proceedings. As Richard Pious argues, “The provisions
of the law came close to what the administration favored because of the presi-
dent’s influence in Congress, not because of his interpretation of [inherent] con-
stitutional powers.”® In effect, Republicans holding the majority in Congress as-
sisted the administration in meeting the Youngstown standard with more explicit
authority: “a High Court decision can act as a catalyst, but it is unlikely to have
transformative impact if congressional majorities remain protective of presiden-
tial prerogative and act to legitimize rather than curtail it.”®

But could Congress revoke jurisdiction from the Guantanamo habeas corpus
cases? Boumediene v. Bush raised the question, combining the Hamdan decision,
DTA, and MCA issues, including whether the suspension clause was appropriately
invoked (Article I, section 9, clause 2 of the Constitution says “The Privilege of
the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebel-
lion or Invasion the public Safety may require it.”). Lakhdar Boumediene was an
Algerian detainee at Guantanamo previously seized in Bosnia under the allegation
he and others were plotting an attack on the U.S. embassy in 2002. A three-judge
panel dismissed the detainees’ cases (consolidated under this name) 21, saying
the MCA precluded continuation of the cases and there was no inherent constitu-
tional habeas right for aliens to warrant reversal of the jurisdiction-stripping
provisions. The original understanding of habeas in 1789 would not include Bou-
mediene or Guantanamo. The Supreme Court ruled in a 5-4 decision that the
MCA operated as an unconstitutional interpretation (effective suspension) of the
habeas corpus writ under the procedures laid out in the DTA.”

Looking at the entirety of post-9/11 cases, some scholars view this history
through the lens of partisanship, with robust checks and balances from Congress
and the federal court more likely under divided government than unified.”" Others
see the judiciary as bolstering separation of powers theory and practice under dif-
ficult political and policy circumstances,”? as well as maintaining the fundamen-
tal protection of constitutional habeas rights. As Kim Scheppele concludes, “the
separation of powers system must continue to pursue the ideal of protecting
constitutional habeas rights, requiring consent of both executive and legislative
branches to emergency measures, and providing guarantees of procedural fair-



SILENCE IS CONSENT FOR THE MODERN PRESIDENCY 113

ness that are maintained even in the face of threat are policies that constitution-

alists can live with over the long term.””?

Recognition Power: Zivotovsky I and II

In 2002, the U.S. Congress passed the Foreign Relations Authorization Act, which,
among other things, moved the recognized capital of Israel from Tel Aviv to
Jerusalem. The United States had tried to avoid excessive provocation on the sen-
sitive matter of Jerusalem’s status since recognizing Israel in 1948. However, all
three branches of the Israeli government are located in Jerusalem. This fact was
one of a few reasons Congress had urged the president to relocate the U.S. em-
bassy to the center of government business for decades, including a law passed
by the House and Senate in 1995 that did not receive President Clinton’s signa-
ture.”* In December 2017, President Trump decided to recognize Jerusalem as the
capital as part of his “fresh thinking” on the Israel-Palestinian conflict. He noted
that the 1995 law had received bipartisan majorities, yet the Jerusalem provision
had been waived by three presidents. Saying he saw no positive result from his
predecessors’ decisions on the issue, Trump broke with them.”

Fifteen years earlier, the 2002 law had directed the U.S. Department of State
to allow the birthplace “Jerusalem, Israel” to appear on U.S. passports for Amer-
ican citizens born in Jerusalem, if requested by the passport holder. But the De-
partment of State under both Presidents Bush and Obama ordered “Jerusalem”
alone to be listed on the passport, without a country.” In his signing statement,
Bush argued he would take this part of the law as “advisory,” not mandatory. Con-
gress’s mandate “would impermissibly interfere with the President’s constitu-
tional authority to formulate the position of the United States, speak for the Na-
tion in international affairs, and determine the terms on which recognition is
given to foreign states. U.S. policy regarding Jerusalem has not changed.”””

The private litigation stemmed from an American couple whose child, Men-
achem Binyamin Zivotofsky, was born in Jerusalem after the 2002 law was in ef-
fect, but whose passport birthplace did not include “Israel.” The Supreme Court
heard the case twice, first to reverse and remand to the appellate court, which
agreed with the district court that it was a political question but disagreed with it
on standing.”® On remand the court of appeals held the Foreign Relations Autho-
rization Act unconstitutional, saying, “The President exclusively holds the power
to determine whether to recognize a foreign sovereign,” and that “section 214(d)
directly contradicts a carefully considered exercise of the Executive branch’s rec-
ognition power.””® The second time, the Supreme Court upheld the district and
appeals court rulings that section 214(d) was unconstitutional. Conceiving the
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case as an infringement on presidential recognition, which is stated in Article II
of the Constitution, the majority of Supreme Court said “because the President’s
refusal to implement Sec. 214(d) falls into Justice Jackson’s third category, his
claim must be ‘scrutinized with caution,” and he may rely solely on powers the
Constitution grants to him alone.”®

The opinions tackled two different questions. First, can Congress direct pres-
idential recognition power in the area of passports? The 6-3 majority said no. Sec-
ond, can Congress control presidential recognition power as it relates to con-
sular reports on births abroad? On this question, a 5—4 majority said no (Justice
Clarence Thomas argued that passports are an executive function, but Congress
can direct consular reports under its naturalization power). Justice Kennedy wrote
the majority opinion. “The text and structure of the Constitution grant the Pres-
ident the power to recognize foreign nations and governments. The question then
becomes whether that power is exclusive. The various ways in which the Presi-
dent may unilaterally effect recognition—and the lack of any similar power vested
in Congress—suggest that it is.”8!

Writing for the dissent, Chief Justice John Roberts (joined by Justice Samuel
Alito) said neither the Constitution nor foreign policy history shows definitively
that the president has unilateral power over recognition. “Today’s decision is a
first: Never before has this Court accepted a President’s direct defiance of an Act
of Congress in the field of foreign affairs. We have instead stressed that the Pres-
ident’s power reaches ‘its lowest ebb’ when he contravenes the express will of Con-
gress, “for what is at stake is the equilibrium established by our constitutional
system.”®? Interestingly, both sides of the decision agreed to reduce the precedent
weight of United States v. Curtiss-Wright, a 1936 case about congressional dele-
gation of foreign policy power that the Supreme Court twisted into a novel con-
stitutional argument that the president is the “sole organ” of foreign affairs.®* Al-
though the Court tried to soften the legacy of its past deference to presidential
power, the Zivotofsky case is still a reminder that federal judges are far more
likely to support executive branch expansion than not. The promise of the
Youngstown landmark has atrophied considerably.

Both parties revel in presidential power when they are the side wielding it. When
a Democrat is in the White House, Republicans in Congress cry foul, and vice
versa. Members of Congress are not consistent in their own institutional protec-
tion, but presidents are. Modern presidents routinely push the constitutional lim-
its of their powers, often melding domestic matters into foreign policy contexts.
One example is Franklin Roosevelt’s plea to Congress to pass a seven-point eco-
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nomic plan in 1942 on prices, wages, and rents, two points of which he acknowl-
edged required legislative action first. “However, we are carrying out, by execu-
tive action, the other parts. . . . Inaction on your part [within roughly three weeks]
will leave me with an inescapable responsibility to the people of this country to
see to it that the war effort is no longer imperiled by threat of economic chaos. In
the event that the Congress should fail to act, and act adequately, I shall accept
the responsibility, and I will act. . . . When the war is won, the powers under which
I act automatically revert to the people—to whom they belong.”8*

Of course, even if a particular series of executive actions expires, the cultural
norm of presidential-led governance continues. The courts are often placed by
private litigants in the unenviable position of sorting out executive authority when
Congress members do nothing, or show ambivalent and conflicting signals about
their intent. Justice Jackson’s useful typology of three kinds of executive action
(authorized, denied, or neither) still does not cover all contingencies, nor does it
make the job any easier for federal judges. Although he said the framers did
not want a king nor any version of unchecked executive power, Jackson mused,
“what our forefathers did envision, or would have envisioned had they fore-
seen modern conditions, must be divined from materials almost as enigmatic
as the dreams Joseph was called upon to interpret for Pharaoh. A century and
a half of partisan debate and scholarly speculation yields no net result, but
only supplies more or less apt quotations from respected sources on each side
of any question. They largely cancel each other. And court decisions are inde-
cisive because of the judicial practice of dealing with the largest questions in
the most narrow way.”®

During Donald Trump’s presidency, Democrats succeeded in capturing the
majority of the House of Representatives in the midterm elections of 2018. In the
first months of the 116th Congress, Democrats have led the way on pushing
back against Trump’s executive actions, most notably on their votes in the House
and Senate to disapprove his 2019 emergency declaration to build a southern
border wall.® Without the needed supermajorities in Congress to override his
veto, or to change the Emergency Act that Trump invoked, the President and the
presidency will prevail.¥”

Private and member litigation opened another front in this saga. As in other
recent administrations, states, private groups, and citizens will go to court to try
to undo executive branch actions, motivated by policy and partisan goals.® If suc-
cessful, these suits will show the continuing relevance of the judicial branch to
separation of powers despite the continuing patterns of expansion from the ex-
ecutive and accommodation from Congress, regardless of party. Yet even when
the courthouse doors are open in theory, federal judges at all levels do not relish
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taking up such fights until Congress acts decisively and repeatedly to change the
laws that built the modern presidency. The 2019 emergency declaration story
inspired many to revisit the Youngstown decision, as the President was trying to
do something by unilateral action (funding the construction of a border wall)
after Congress considered and rejected the same action through the regular ap-
propriation process, leading to a partial government shutdown.



SO SUE HIM

Since President Donald Trump took office, dozens of public and private litigants
have challenged him on the legality of his family’s business dealings, separate from
various public policy actions. One legal dispute concerns whether foreign gov-
ernments’ payments to his companies, including his hotels in Washington, DC,
and elsewhere, are “emoluments” forbidden by the Constitution. Article I, Sec-
tion 9 does not define the term but says that Congress must give its consent to
such payments (among other gifts), if a president chooses to accept them. Presi-
dent Trump gave his adult sons control over the family’s business empire; they
and their attorneys say that hotel bills and like payments by foreign governments
are not emoluments.! Democrats might try to prevent such payments through
the legislative process if they could override a sure veto. In the meantime, around
200 Democratic members of the House and Senate have decided to sue. The mem-
bers argued that they were denied the opportunity to vote on this question, as
implied by the Constitution. In fall 2018, a federal judge ruled that the group of
lawmakers demonstrated sufficient injury for standing. Federal district judge
Emmet Sullivan said, “The central question for standing purposes is how to char-
acterize the injury that occurs when the President fails to seek the consent of
Congress, as required by the Clause.”

The emoluments question may seem trivial next to other controversies about
presidential power that have been challenged by members of the House and Sen-
ate over the past five decades. Yet, as Judge Sullivan hewed closely to precedent,
it is worth noting what was different about this case than so many others that
failed to clear the justiciability hurdle. The little-known Nixon-era pocket veto
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case, Kennedy v. Sampson, defined an individual-level member injury to be when
one or more members’ votes are nullified. Sullivan relied on this case to say that
individual members had not had a chance to vote on authorizing Trump’s alleged
accepted emoluments before he accepted them, and that absence possibly con-
stitutes nullification.

Another avenue for member litigation success can come from “institutional
injury.” As defined in the 1997 line-item veto case Raines v. Byrd, the Supreme
Court said chamber consent to a lawsuit could convey the extent of institutional
injury to confer standing. A more recent case arose at the end of the Obama ad-
ministration, as the Republican-dominated House of Representatives voted to sue
the Department of Health and Human Services to block implementation of cer-
tain provisions of the 2010 Patient Protection and Affordable Care Act (“Afford-
able Care Act”). Although the parties to this case settled in late 2017, is impor-
tant to note that a different federal judge from the emoluments case said the courts
were appropriate to bring into the ACA interinstitutional conflict.® This chapter
examines these cases, and four more between President Richard Nixon’s admin-
istration and Trump’s, to argue that even though these two narrow paths may al-
low member lawsuits to succeed, such suits are more symptomatic of separation
of powers dysfunction than long-term cures. “Injuries” rooted in member vote
nullification and chamber-sanctioned litigation are ultimately based upon parti-
san differences on public policy. Neither type of case would likely get filed by
members against a president of their own party. If courts are being dragged into
separation of powers questions just to expand the arena of partisan combat, there
is no deep reset of systemic balance of power in the constitutional order. Con-
gressional power should mean more than defending one’s own party when in the
minority or in the majority under conditions of divided government.

Presidents of both parties are more consistent. They have asserted controver-
sial unilateral powers outside of war powers covered in part 1, from executive
orders to treaty abrogation, without explicit prior authorization from the House
and/or Senate (depending on the issue). Even if members score a temporary liti-
gation win, there are two downsides of their pursuing judicial resolution for these
bigger issues. First, if a court refuses to hear a member suit on the merits, the chal-
lenged executive action is constitutional, in effect, by default. Second, the court
can take the case and rule explicitly for the president. Either way, going to court
repeatedly can build precedent that relegates Congress to an after-the-fact “dis-
approval” body, rather than an authorizing one. Litigation can inadvertently
achieve the opposite of its intention and help to flip the Constitution’s order of
operations, in addition to the many other reasons for presidential eclipse of Con-
gress over the last century. Although there may be times when certain separation
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of powers conflicts require judicial resolution, routine member challenges to pres-
idential power are better expressed through regular politics, regardless of party
in power.

Member Cases on Executive
Unilateralism

Kennedy v. Sampson shows that members can win in litigation when an allega-
tion is narrowly tailored and there is no reasonable way for the court to punt the
issue back to the conventional legislative process. In subsequent cases related to
treaty terminations and an executive order, all but one were dismissed nearly
unanimously on standing grounds. An important exception to this trend is the
fascinating 1979 case Goldwater v. Carter, which divided the federal court deeply.
The question was whether a group of senators’ claim that President Jimmy Car-
ter did not seek or receive permission before breaking a treaty with Taiwan was
justiciable. Over three decades later, in House v. Burwell, a federal district judge
held for the members on standing and merits regarding executive branch unilat-
eralism, in part because a (Republican) majority of the House voted to sanction
the suit. But after the changed partisan landscape in 2017, the litigants settled.
The pocket veto, health care, and emoluments cases therefore demonstrate small-
scale, partisan victories rather than lasting institutional rebalance.

Kennedy v. Sampson (1973)

The pocket veto is an enumerated executive power described in Article I, Section 7,
of the Constitution, which also details the president’s regular veto power. If the
House and Senate pass an identical bill and the president does not want it to
become law, he or she has two methods of response. One is to return the bill
within ten days (excluding Sundays) to the originating chamber, with a mes-
sage of disapproval. The pocket veto occurs when the president fails to sign a
bill and the House and Senate have adjourned during that required ten-day pe-
riod, preventing the receipt of a veto message. “If any Bill shall not be returned
by the President within ten Days (Sundays excepted) after it shall have been
presented to him, the Same shall be a Law, in like Manner as if he had signed it,
unless the Congress by their Adjournment prevent its Return, in which Case it
shall not be a Law.”

The pocket veto is more controversial because it is, in effect, an absolute veto,
whereas the “regular” veto can be overridden with two-thirds vote. If the House
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and Senate want to take up a bill that had been pocket-vetoed, they must redo the
floor votes and have the appropriate time and supermajorities to override, if
needed. In the twentieth century, numerous interbranch flare-ups have cen-
tered on the timing considerations inherent to a pocket veto, with several receiv-
ing attention in the federal court system. As Kennedy v. Sampson was resolved
prior to getting to the Supreme Court, the precise dynamics of intra- and in-
tersession pocket vetoes remain open to interpretation between Congress and
the presidents, including its use in combination with a regular veto.* However,
for our purposes, this story illustrates the narrow nature of judicial standing pre-
cedents because, while successful, this early example of a member lawsuit came
from a precise set of circumstances that is unique in interbranch conflicts.

On December 14, 1970, a $225 million authorization bill for three years of
appropriations for family medicine-related hospital and medical school grants
(S. 3418) was presented to President Nixon, after a 64—1 favorable vote in the
Senate and 346-2 in the House of Representatives. These lopsided approvals are
significant because they imply that a regular veto by Nixon would be overruled
easily by two-thirds vote. On December 22, both chambers of Congress ad-
journed for an intrasession Christmas break, with the Senate set to return on the
28th and the House on the 29th. Not counting Sunday, per Article I, Section 7, the
House was absent for four days and the Senate for five days. During this recess,
both chambers designated the process to receive presidential messages and sign
enrolled bills. On December 24, Nixon signed a memorandum of disapproval for
S. 3418. Neither the president nor the chief of White House Records transmitted
the bill to the administrator of the General Services Administration and it was
not published in slip form or in the official Statutes at Large record of U.S. laws.
The following year, in December 1971, the Congress passed a token appropria-
tions of $100,000 for fiscal year 1972 per S. 3418 to set up the legal fight.’

The lawsuit was filed by Senator Ted Kennedy (D-MA) and nineteen other sen-
ators alleging an unconstitutional pocket veto by President Nixon. DC district
judge Joseph Waddy heard the case and considered whether S. 3418 was valid law
(which can occur without the signature of the president) or properly vetoed.
Building upon Coleman v. Miller’s individual-level legislator “injury” test, Judge
Waddy held for the senators: “It becomes clear that this plaintiff has the requisite
standing to sue. The precise injury of which he claims is that the President’s ex-
ercise of the Pocket Veto to disapprove S. 3418 was an unconstitutional act that
rendered plaintiff’s vote in the Senate for the bill ineffective and deprived him of
his constitutional right to vote to override the Presidential Veto in an effort to
have the bill passed without the President’s signature.”®

Turning to the merits of the case, Judge Waddy walked through each timed
step of the legislative process, concluding that the president was not prevented
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from returning the bill via the normal veto afforded to him in Article I, Section 7:
“The Senate returned from the recess on December 28, 1970. It did not adjourn
sine die until January 2, 1971. There was ample opportunity to consider the Pres-
ident’s objections to the bill and on such consideration to pass it over the veto
provided there were the requisite votes. . . . The short recess of the Senate in this
case, extending only two days beyond the ten day period the President had to sign
or disapprove the bill, did not prevent the return of the bill to the Senate in which
it originated.””

In 1974, on appeal, Circuit Judge Tamm wrote for the majority and affirmed
the district court’s holding. He noted that “intrasession” pocket vetoes are a rela-
tively new phenomenon, with thirty of thirty-eight (up to 1973) occurring since
1932. “The present case arises from the shortest intrasession recess ever relied
upon by any President as having prevented the return of a disapproved bill. It is
also significant that, in the single case which presented the issue of whether an
intrasession adjournment precluded a return veto, the Supreme Court ruled that
it had not. In our view, therefore, the question raised in this case is still very much
an open one, prior executive practice notwithstanding.”® Judge Charles Fahy wrote
a concurrence for himself and Judge Bazelon. He was skeptical of the senators’
standing in this case compared to the Coleman precedent, which granted stand-
ing to state legislators who challenged a 1937 U.S. constitutional amendment
ratification vote in Kansas. “In the present case, Senator Kennedy’s vote did not
control passage of S. 3418. Nevertheless, his interest is substantial. As a United
States Senator he represents a sovereign State whose people have a deep interest
in the Act and look to their Senators to protect that interest; and he, as Senator,
it seems to me, has a legal right not only to seek judicial protection of those in-
terests, believed by him to be threatened by an invalid veto, but also, in the cir-
cumstances, to protect his own interest as a national legislator in the bill for
which he voted.”

The Nixon Department of Justice did not appeal their loss at the appellate level
to the Supreme Court. The bill was printed as a public law and backdated to
Christmas Day 1970, which was the end of the ten-day period for presidential re-
view, per Article I, section 7. As Kennedy v. Sampson wended its way through the
court, the House and Senate held several hearings on bills to clarify the process,
with none becoming law. In 1976, another federal case on the pocket veto arose,
also with Senator Kennedy as plaintiff, and the federal district court reiterated the
ruling of Kennedy, which said that the pocket veto was only appropriate after a
sine die adjournment, as long as the chambers did not designate someone to re-
ceive the president’s regular veto messages.!°
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Edwards v. Carter (1978)

In this case, sixty members of the House of Representatives (mostly Republicans,
including lead plaintiff Mickey Edwards, R-OK) tried to utilize the Kennedy case
when they filed suit to protest the exclusion of the House from property disposi-
tion related to the transfer of the Panama Canal Zone to its home country. In
September 1977, President Carter submitted two treaties related to this action to
the Senate per Article II of the Constitution for ratification. The two treaties, under
negotiation for over a decade, would have abrogated prior agreements so that Pan-
ama would have sovereignty over the area and property in the Canal Zone. Op-
position to the treaty was stronger in the House than in the Senate and concerned
changes in national security and prestige from the transfer. In the agreements,
the United States would operate the canal until 2000 and canal neutrality would
be the responsibility of both countries afterward.!! The House plaintiffs argued
for a separate legislative opportunity to approve the real property transfers per
Article IV, Section 3, Clause 2, which says, “Congress shall have Power to dispose
of . .. the Territory or other Property belonging to the United States.” The mem-
bers challenged the constitutionality of the Senate’s exclusive role in property-
related issues stemming from the treaty ratification.

The case was dismissed at the district level by Judge Barrington D. Parker on
standing grounds in February 1978. Taking the second point first, Judge Parker
rejected the plaintiffs’ attempt to attach their institutional injury to the success-
ful Kennedy case by noting that proposed legislation toward the same end was
stuck in the House. He noted that the Kennedy case centered on Nixon’s nullifi-
cation of the senator’s actual vote, not the “specificity of the legislation upon which
a legislator hoped to vote. . . . President Carter has not frustrated or prevented
[these member-plaintiffs] from voting. If the relevant bills and resolutions are
snared in the legislative process, they have only their colleagues and themselves
to blame.”!? Parker did acknowledge that the pending bills in the House to ap-
prove or disapprove of the property transfers could be undermined by the Sen-
ate’s first voting on the treaties and that once the Senate has voted, the members
had a stronger claim to injury if the House voted differently. But he also said it
would be “improper” for the court to schedule the legislative process and “mon-
itor” the interchamber relationship in any way, especially as the Senate was not
party to the suit.

On the standing question, Judge Parker rejected the injury claim. In effect, he
blamed the House opposition for not acting quickly enough to undermine the
Senate’s ratification votes. “In essence, the House Members are asking the Court
to interpret Article IV to mean that the House is entitled to vote on the same pro-
visions concerning property disposition at the same time as the Senate. Such an
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interpretation would contradict the Kennedy standing requirement that a legis-
lator must demonstrate interference with his official influence on the legislative
process. . . . The fact that legislators have been hampered in their legislative func-
tions is not sufficient to show a nonspeculative concrete injury in fact.”!?

An appeal to the DC circuit was dismissed in early April 1978 by Judges Fahy
and Carl McGowan, with a dissent filed by Judge George MacKinnon. The ma-
jority confirmed standing and political question concerns and rejected the plain-
tiffs’ claims on the merits as well. “Thus it appears from the very language used
in the property clause that this provision was not intended to preclude the avail-
ability of self-executing treaties as a means for disposing of United States prop-
erty. The history of the drafting and ratification of that clause confirms this con-
clusion. . . . In view of the lack of ambiguity as to the intended effects of the treaty
and property clauses, it may be surprising that judicial pronouncements over the
past two centuries relating to these constitutional provisions are somewhat vague
and conflicting. However, none of the actual holdings in these cases addressed the
precise issue before us whether the property clause prohibits the transfer of United
States property to foreign nations through self-executing treaties.”'*

MacKinnon, however, dissented on both standing and political question points,
as well as the merits. He argued that the standing requirements of Kennedy were
satisfied. He then went through an exhaustive discussion of constitutional con-
vention notes, treaty making related to Panama going back to the early 1900s, ad-
ditional legislative debate on the issue in the 1940s, and President Dwight D.
Eisenhower’s apparent assumption that both chambers of Congress were neces-
sary to obtain authority before the transfer of a depot of the Panama Railroad to
Panama in 1955. The point was that the Panama property transfers at issue went
against prior norms: “[The opinion] does not satisfactorily explain why this enor-
mous disposition of property to the Republic of Panama should not recognize
the proper role of Congress in such transfer as was followed in all prior transfers
where the value of the property was infinitesimal compared to what is involved
here. . .. The House is, in fact, being denied its right to participate, and the exis-
tence of this circumstance is enough to confer standing on this court to declare
the law. . . . Moreover, there is no suggestion here that a judicial ruling on the mer-
its will circumvent the legislative process in any way. Rather, the judicial ruling
sought here would protect and implement the constitutional legislative process.”!®

The legislative process did continue parallel to this litigation and the basic treaty
was approved by the Senate on April 17, 1978. Soon after, the House (but not the
Senate) added language to the Department of State authorization bill that pro-
hibited funds authorized by the bill from being used directly or indirectly to ef-
fect implementation of the treaties unless separately authorized by Congress. The
conference committee ultimately said (ambiguously) that funds could be used if
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authorized either by Congress or the Constitution.'® A plaintiff in the case said in
an interview that he did not turn to the federal courts frivolously. Although there
was a legislative push to get the House more involved, the treaties had already been
negotiated and were difficult to unravel at that point. “As a general rule . . . I don’t
like an activist court. . . . But in a case like this, my view is that this a violation of

the federal Constitution.”"”

Goldwater v. Carter (1979)

Edwards v. Carter was not a conflict on treaty termination at all, but rather con-
cerned House inclusion in the U.S. government’s property transfers that resulted
from a treaty replacement with Panama. The next case is focused on the termi-
nation process itself, which is another facet of separation of powers not fully laid
out in the Constitution. As we saw in the previous case, the text is clear about treaty
ratification, but two subsequent lawsuits centered on the text’s silence regarding
how to withdraw from one. Like the removal controversies discussed in chapter 5,
lawsuits exposed the lack of explicit guidance on a major institutional matter. Re-
garding treaties, “the two-thirds vote means that successful treaties must gain
support that overcomes partisan division. The two-thirds requirement adds to
the burdens of the Senate leadership, and may also encourage opponents of a
treaty to engage in a variety of dilatory tactics in hopes of obtaining sufficient votes
to ensure its defeat.”'® Political and policy concerns on treaty dissolution have a
long history in the United States. The only example of congressional termination
relates to a mutual defense treaty with France in 1798, which exacerbated ten-
sions, leading to the “Quasi War” that was authorized only two days after the vote
on the joint resolution.'” As early as 1857, the Senate Committee on Foreign Re-
lations took the position that “the President and Senate, acting together, [were

»

competent] to terminate a treaty,” and that in certain circumstances termination
was appropriate by joint action of the president and Congress.*

The story behind the Taiwan accord begins after the Chinese Revolution in 1949
and the Korean War. The United States and Taiwan entered into a mutual defense
treaty in 1954, which was ratified by the Senate by the needed two-thirds in 1955.
A termination provision said either country could give one year’s notice to the
other. In December 1978, President Carter announced that on January 1, 1979,
the United States would recognize the government of the Peoples Republic of
China (PRC) as the only government of China (the so-called One China policy),
and agreed to exchange ambassadors and set up embassies a few months later.
Later that month, the Department of State formally terminated unilaterally the
1954 Mutual Defense Treaty with Taiwan as of January 1, 1980. This announce-
ment reflected a decade of increasing international diplomatic recognition that



SO SUE HIM 125

the PRC was the legitimate government, reflecting the thaw between the United
States and the PRC begun by the Nixon administration.

The main controversy was not the United States’ right to terminate according
to the treaty’s provisions, but how President Carter did so. Anticipating the shift,
in 1978 Congress passed the International Security Assistance Act, which had a
section on the Taiwan treaty. Section 26(b) states, “It is the sense of the Congress
that there should be prior consultation between the Congress and the executive
branch on any proposed policy changes affecting the continuation in force of the
Mutual Defense Treaty of 1954.”2! While severing all official ties with Taiwan, the
United States has sought to preserve “extensive, close, and friendly commercial,
cultural, and other relations between the people of the United States and the
people on Taiwan.” The Taiwan Relations Act, signed into law on April 10, 1979,
established the statutory framework for future relations through a nonprofit
corporation, the American Institute in Taiwan, and provided for defense mate-
rial and services.??

As the litigation began in 1978, the Carter administration took the position
that this act showed Senate agreement with administration policy. But in hear-
ings, the Senate Committee on Foreign Relations saw broader patterns in these
episodes of interbranch relations: “The constitutional role of the Congress has
too often been short-circuited because it was viewed in the executive branch and
even by some Members of Congress as an impediment to the expeditious adop-
tion of substantive policies commanding the support of a majority. . . . The les-
son was learned the hard way: procedural requirements prescribed by the Con-
stitution must not be disregarded in the name of efficiency, and the substance of
a policy, however, attractive, can never justify circumventing the procedure re-
quired by the Constitution for its adoption. . . . The issue of treaty termination,
in the judgment of the Committee, must be viewed pursuant to this principle.”?

This report was part of an unfinished legislative response to Carter’s actions
to abrogate the treaty. In early 1979, Senator Harry Byrd (D-VA) introduced a
resolution concerning the Taiwan treaty to the Senate Foreign Relations Com-
mittee, which passed it unanimously with an amendment after hearings that in-
cluded Senator Barry Goldwater (R-AZ), various executive officials, and Profes-
sor Louis Henkin (whose disagreement with the political question doctrine in
foreign affairs was discussed in the introduction to this book). The original “sense
of the Senate” assertion was short and to the point: that “approval of the U.S. Sen-
ate is required to terminate any mutual defense treaty between the United States
and another nation.”* The resolution that emerged from the committee was
more nuanced, spelling out certain circumstances where Congress would not be
required, such as when treaty provisions have already been superseded by law,
another treaty, or if the other parties breach the treaty, among other factors.”
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After four days of floor consideration in June 1979, the measure died without a
formal vote.?

Meanwhile, during this yearlong series of interbranch actions, congressional
plaintiffs filed a lawsuit in December 1978. Judge Oliver Gasch ruled on June 6,
1979, that the eight current senators, one former senator, and sixteen members
of the House of Representatives lacked standing to prevent the treaty termina-
tion without approval by the Senate or both houses of Congress. He also pointed
out that two litigants, Strom Thurmond (R-NC) and former senator Carl Curtis
(R-NE), had originally voted for the 1955 ratification of the treaty. He dismissed
the suit without ruling on the merits, saying that the current members of Con-
gress had not acted on legislation to show their institutional position regarding
the treaty abrogation and their contention that Carter violated section 26 of the
International Security Assistance Act of 1978.%7 After reviewing fifty instances of
treaty termination by the president alone, or with one or both chambers of Con-
gress, he concluded, “The Court believes the power to terminate treaties is a power
shared by the political branches of this government, namely, the President and
the Congress. In this instance, however, since the Congress has not yet acted on
the question of treaty termination, a serious question arises concerning the stand-
ing of these congressional plaintiffs to seek a judicial injunction or declaration
respecting the power of the executive.”*

While hinting at his agreement with the plaintiffs on the merits, Judge Gasch
noted at least three Senate resolutions pending, as mentioned above. So, he con-
cluded, unlike in Kennedy v. Sampson, the plaintiffs had not shown an injury
through completion of the legislative process. “Although the Court is inclined to
agree with plaintiffs’ assertion that the power to terminate the 1954 Mutual De-
fense Treaty is a shared power to be exercised by the action of both political
branches, at the present time there is no indication that the Congress as a whole
intends to assert its prerogative to act. Under these circumstances, the President’s
notice of termination does not constitute injury. In the absence of any injury to
the institution as a whole, the individual legislators here cannot claim a deriva-
tive injury.”?® If Congress approved the actions by President Carter, the challenge
would be moot. But if either chamber explicitly rejects the president’s actions,
Judge Gasch said the conflict would be “ripe.”

Later on the same day that the district order was issued, the Senate brought
Senate Resolution 15 to the floor, which laid out fourteen types of situations that
allowed for unilateral presidential termination. But the floor passed an amend-
ment in the form of a substitute resolution by Senator Harry Byrd Jr.: “That it
is the sense of the Senate that approval of the United States Senate is required
to terminate any mutual defense treaty between the United States and another
nation.” However, subsequent amendment attempts, including by Senator
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Goldwater, showed that the senators disagreed on whether the amendment was
prospective or retrospective, among other things, and no final vote was taken on
an amended version of the Byrd resolution.*® Although no floor vote happened, the
plaintiffs filed for reconsideration since there was now a “justiciable controversy.”!

On October 17, 1979, Judge Gasch granted the motion for an alteration or
amendment of the original order, and the case could now be decided on the mer-
its.’? The substance of the case was also in the plaintiffs’ favor: “Any decision of
the United States to terminate [the Taiwan treaty] must be made with the advice
and consent of the Senate or the approval of both houses of Congress. That deci-
sion cannot be made by the President alone.”*® Gasch acknowledged that the ac-
tion in the Senate was not “decisive,” since at least two subsequent amendments
had not come up for a vote, and so the Byrd resolution was returned to the Sen-
ate calendar without further action. Nevertheless, it “stands as the last expression
of Senate position on its constitutional role in the treaty termination process. By
that vote, the Senate rejected a Committee substitute that would have expressly
approved of the action taken by the President in terminating this treaty.”** Gasch
added, “Termination of a treaty also involves a repeal of the ‘law of the land’ es-
tablished by the agreement. It is in this area that congressional participation is
required under the present circumstances.”* This favorable decision was reversed
by the court of appeals, which held in a per curium opinion that “the President
did not exceed his authority when he took action to withdraw from the . . . treaty,
without the consent of the Senate or other legislative concurrences.”

Then the Second Circuit sitting en banc heard the case and decided it within
two weeks, in November 1979. The appellate panel took a pragmatic view of what
the plaintiffs were asking the court to do—force the president to submit the ab-
rogation to the Senate alone or to both houses for an up-or-down vote. Of course,
as unlikely as this scenario was to the panel, the prognosis for after-the-fact dis-
approval was even more remote as the Congress would have to overcome a near-
certain presidential veto with two sets of two-thirds votes. It was not clear to the
judges how the Senate might vote if given the opportunity. However, standing was
upheld since “there is no conceivable senatorial action that could likely prevent
termination of the Treaty. . . . The President’s action has deprived them of this op-
portunity completely, in the sense that they have no legislative power to exercise
an equivalent voting opportunity. Therefore, appellee Senators have standing.”?’

Around two weeks after the appellate decision, the Supreme Court vacated it
and dismissed the members’ complaint without a majority opinion. Justices Wil-
liam Rehnquist, Warren Burger, Potter Stewart, and John Paul Stevens agreed the
litigation was a political question. Justice Lewis Powell concurred but said the
problem was ripeness, not political questions. Justices Harry Blackmun and By-
ron White dissented, briefly, to explain their preference that the case to go to full
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oral argument. Justice Thurgood Marshall concurred without a separate opinion.
The only dissent was Justice William Brennan, who argued that the appellate de-
cision should be affirmed with a new precedent for presidential withdrawal au-
thority as part of his foreign policy portfolio. The outcome of this case left the
president’s self-proclaimed authority intact by default. Another no-decision was
indeed one in effect. As Roy E. Brownell II argues, “These judicial non-decisions
have essentially added a further gloss to historical practice.”*

Justice Powell concurred with the outcome, which remanded the case to the
district court for dismissal, but argued that the writ of certiorari should not have
been granted by the Supreme Court. He went through each element of Baker v.
Carr’s political question doctrine (PQD) standard from 1962 and determined the
issue did not qualify for that precedent’s application. “Prudential considerations
persuade me that a dispute between Congress and the President is not ready for
judicial review unless and until each branch has taken action asserting its consti-
tutional authority. . . . If the Congress chooses not to confront the President, it is
not our task to do s0.”*® He said that the court should not inadvertently encour-
age groups of members to seek resolution in the courts before the political pro-
cess finishes. “If the Congress, by appropriate formal action, had challenged the
President’s authority to terminate the treaty with Taiwan, the resulting uncertainty
could have serious consequences for our country. In that situation, it would be
the duty of this Court to resolve the issue.”*’

Justice Rehnquist, joined by Chief Justice Burger and Justices Stewart and Ste-
vens, had raised more alarm in their view of the institutional consequences of
any federal court’s taking this case. To them, it was indeed a standard political
question. They came within one vote of imposing this position. “I am of the view
that the basic question presented by the petitioners in this case is ‘political,” and
therefore nonjusticiable because it involves the authority of the President in the
conduct of our country’s foreign relations and the extent to which the Senate or
the Congress is authorized to negate the action of the President. ... An Art. III
court’s resolution of a question that is ““political’ in character can create far more
disruption among the three coequal branches of Government than the resolution
of a question presented in a moot controversy.”!

Justices Blackmun and White dissented in part by saying the issue deserves
more time and study. “If the President does not have the power to terminate the
treaty (a substantial issue that we should address only after briefing and oral ar-
gument), the notice of intention to terminate surely has no legal effect. It is also
indefensible, without further study, to pass on the issue of justiciability or on the
issues of standing or ripeness. While I therefore join in the grant of the petition
for certiorari, I would set the case for oral argument and give it the plenary con-
sideration it so obviously deserves.”** Justice Brennan also dissented, but sepa-
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rately, squarely rejecting the political question doctrine’s relevance. He said the
law comes down clearly in the president’s favor. This type of opinion is a cau-
tionary tale when championing member suits. Federal judges can rule against
them on merits. “The issue of decisionmaking authority must be resolved as a
matter of constitutional law, not political discretion; accordingly, it falls within
the competence of the courts. The constitutional question raised here is prudently
answered in narrow terms. Abrogation of the defense treaty with Taiwan was a
necessary incident to Executive recognition of the Peking Government. . . . Our
cases firmly establish that the Constitution commits to the President alone the
power to recognize, and withdraw recognition from, foreign regimes.”*

Goldwater v. Carter received more attention in scholarship than the average
member suit, especially among law professors. Some argued that the case showed
the challenges facing federal courts in applying standing doctrine to members of
Congress. Judge McGowan explained his preferred doctrine of equitable discre-
tion in a law review article in 1981, arguing Goldwater belied the application of
traditional standing or even political question doctrine rationales to member-
plaintiffs, of whom he was still wary.** But others defended this type of litigation.
Jonathan Wagner, for example, argues that “even outside the treaty context, re-
quiring exhaustion of legislative remedies is unduly burdensome and may effec-
tively shield improper executive action from either congressional or judicial re-
view. A President who takes an allegedly illegal action and cannot be challenged
in court by an individual legislator consequently gains an important advantage
by shifting the burden of obtaining the supportive legislative action onto the com-
plaining lawmaker.”*

Regardless of differing opinions of (and within) the Goldwater case, it was
treated as a clear precedent by the next member challenge to treaty abrogation,
which came in in 2002. In the meantime, under a different set of political and
policy circumstances, member litigants failed again to gain traction in court, this
time on an environmental regulation put into place by executive order.

Chenoweth v. Clinton (1999)

President Bill Clinton announced his plan to create the American Heritage Riv-
ers Initiative (AHRI) in the State of Union Address delivered on February 4, 1997.
After describing other successes in environmental safety and restoration, he said,
“Now we must be as vigilant with our rivers as we are with our lands. Tonight, I
announce that this year I will designate 10 American Heritage Rivers, to help com-
munities alongside them revitalize their waterfronts and clean up pollution in
the rivers, proving once again that we can grow the economy as we protect the
environment.”*® The next step was a published notice in the Federal Register by
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the Council on Environmental Quality, which said federal agencies would
support various local efforts to preserve “certain historically significant rivers and
riverside communities.” The president would designate the AHRI communities
following an examination of local nominations. Qualifications and nominat-
ing procedures were included.*’

One month later, in June 1997, Representatives Helen Chenoweth (R-ID), Bob
Schaffer (R-CO), and Richard Pombo (R-CA) introduced a bill “to terminate fur-
ther development and implementation” of the AHRI. The bill never came to a
vote on the House floor, although the House Committee on Natural Resources
voted 15-8 in favor of floor consideration. In the meantime, the same commit-
tee also organized two sets of oversight hearings regarding the published guide-
lines by the Council on Environmental Quality in July and September 1997.4
The House majority on the committee argued that President Clinton’s planned
initiative was excluding Congress and creating a new level of environmental bu-
reaucracy that intruded upon local and private land rights.

The president formally established the AHRI by two executive orders in Sep-
tember 1997 and April 1998. He created the American Heritage Rivers Advisory
Council (in effect for up to two years) to recommend up to twenty rivers for the
special designation. He cited authority under the National Environmental Policy
Act (signed into law by President Nixon in 1970) as the legal basis for the executive
orders.* On July 30, 1998, Clinton then announced fourteen “American Heritage
Rivers” recommended by the council, which included a website announcement:
“Communities along these rivers—from New York’s Hudson, to the mighty
Mississippi, to Hawaii’s Hanalei—will receive help over the next five years
tapping federal resources to carry out their plans for revitalizing their rivers
and riverfronts. This initiative reflects the Administration’s strong commit-
ment to building partnerships that promote prosperity while protecting our
environment.”

Conservative critics of the president argued that this executive order was part
of a larger agenda, spanning over thirty executive orders over both terms, to con-
fiscate and/or regulate private property and harm local commercial enterprises.>!
The House Committee on Natural Resources’ report arrived in October 1998
and detailed several policy and constitutional objections to the initiative’s origi-
nation and intent. “Many believe that AHRI clearly violates the doctrine of sepa-
ration of powers as intended by our Founding Fathers by completely bypassing
the Congress.”*

A year later, on October 27, 1999, the House Rules Committee (still under a
Republican majority) convened a hearing to discuss executive orders and inter-
branch and constitutional relations.>® In the same week, a subcommittee of the
Republican-dominated House Judiciary Committee held hearings on three
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legislative proposals to rein in executive orders generally. Subcommittee chair
George Gekas (R-PA), who placed the blame on both parties in the White House,
said that executive orders are most often useful public statements that provide
appropriate guidance to the administration. While admitting that the legislative
process frustrates presidents of both parties, he stated that executive orders are
not an appropriate method to circumvent the “intransigent” legislators. “I believe
and hope that we, as Members of Congress, can protect the institution in which
we serve without wasting too much time and effort on who did what to whom in
the past. . . . When Executive orders become a way of doing an end-run around
the Congress, or a form of administration without administrative law, I will
vigorously dissent.”>*

The ranking member of the subcommittee, Jerrold Nadler (D-NY), opened
with general agreement with Representative Gekas, although he named offend-
ing presidents and policies that he thought demonstrated disregard for the con-
stitutional role of Congress, including Nixon’s bombing of Cambodia and the
Iran-Contra scandal under Ronald Reagan. Nadler continued, “I would just cau-
tion my colleagues on both sides of the aisle not to attempt to politicize this ques-
tion. The White House does, much as it pains me, change hands from time to
time. While it may be natural for members of one party to attack the actions of
the President of another party, I think it might just prove helpful for us to get a
non-partisan view of this important constitutional issue.”

One of the witnesses, Jack Metcalf (R-WA), explained his success in challeng-
ing the AHRI through informal means. “The President’s executive order required
States to give up certain rivers to Federal control, and it was a threat to citizens’
private property rights. [It] also gave the President the power to reprogram gov-
ernment funds and spend taxpayer money on projects without congressional ap-
proval. In my district, I vigorously objected to this, and I was able to have the
Snohomish River removed from Federal control under the Heritage River. I don’t
know how we did that, and I don’t know what authority I had, but I just yelled
loud enough, and we got it taken off.”¢

During this time, parallel to the symbolic and substantive attention to the AHRI
in Congress, and the broader question of executive orders, four Republican mem-
bers of the House (Representatives Chenoweth, Pombo, Schaffer, as well as House
Committee on Natural Resources chairman Don Young, R-AK), filed suit against
President Clinton. They claimed his action violated the “doctrine of separation
of powers,” as well as the Commerce Clause (Art. I, Sec. 8, Cl. 3), Property Clause
(Art. IV, Sec. 3, Cl. 2), Spending Clause (Art. I, Sec. 9, Cl. 7), and the Tenth Amend-
ment of the Constitution, as well as the Anti-Deficiency Act, the Federal Land
Management and Policy Act, and the aforementioned National Environmental
Policy Act. Federal district judge Henry Kennedy (appointed by Clinton) presided
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over the first round of the case, and dismissed on standing grounds. Judge Ken-
nedy relied on Raines v. Byrd (discussed in part 2) to examine the nature of the
institutional injury and concluded the plaintiff’s complaints were too abstract and
nonspecific.””

The plaintiffs appealed to the DC circuit, where the case was heard by Judges
Harry T. Edwards, Douglas Ginsburg, and David Tatel, all of whom had previous
experience with member-plaintiff litigation. Ginsburg wrote the opinion for him-
self and Edwards. They acknowledged the messy precedents. In Kennedy v.
Sampson, the suit had standing because it demonstrated “a diminution of con-
gressional influence in the legislative process.” Afterward, he explained how fed-
eral courts became worried about judicial interference in separation of powers
after Goldwater v. Carter, as seen in the development of the doctrine of equitable
discretion, as well as continuation of strict standing requirements. “Against the
backdrop of Raines and our own decisions after Goldwater, the futility of the present
Representatives’ claim is apparent.”

Judge Tatel concurred in the dismissal of the case, but argued that that the
member-plaintiffs could not point to any “defect” in the legislative process to this
point that arguably denied them voting rights as members. “I think the court
should have deferred addressing the implications of Raines until presented with
a case in which legislators assert injury involving a discrete aspect of the process
by which a specific bill has become (or failed to become) law.”>® Funding battles
continued on AHRI and, in 2001, one local news outlet reported that the in-
coming Bush administration had not prioritized the program. It appears that the
initiative was defunded by Congress or discontinued by President Bush. The
opponents of Clinton’s executive actions won through politics.®

Another Treaty—Kucinich v. Bush (2002)

Kucinich v. Bush reflected the reverse political situation from Goldwater v.
Carter: Goldwater was a conservative Republican senator suing a Democratic
president; Kucinich was a liberal House member suing a Republican president.
The institutional and constitutional questions were still the same. Could a presi-
dent unilaterally terminate a treaty that requires a two-thirds vote in the Senate to
ratify? In theory, the Constitution’s silence on the issue could have allowed the case
to go any number of ways. The fragmented Goldwater decision was a controversial
precedent, since there was no single holding. But in light of the then-recent Che-
noweth case, as well as Raines v. Byrd in 1997 (discussed in part 2) and Campbell v.
Clinton in 2000 (discussed in part 1), the district court did not see any disapproval
from Congress and, therefore, was not inclined to get involved.
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The Antiballistic Missile (ABM) Treaty was signed in 1972 as part of a series
of talks with the Soviet Union to control the arms race while maintaining a strat-
egy of nuclear deterrence. The Senate approved ratification of the treaty by the
requisite two-thirds vote on August 3, 1972; President Nixon ratified it two
months later. While perceived at the time as a victory for national security, sub-
sequent presidents were critical of its terms and tried to reinterpret the treaty in
ways that would permit the development of missile defense systems. President
Reagan, for example, explored loopholes for a national missile defense system,
also known as “Star Wars.”

President George W. Bush took a more direct course and simply canceled the
agreement unilaterally.®® However, the timing of the cancelation, three months
after the 9/11 attacks, may have suppressed some legislative action. Bush’s De-
cember 13, 2001, announcement of the United States’ withdrawal from the ABM
Treaty was explained in the context of the terrorist attacks, the end of the Cold
War, and the existence of “rogue states” with access to long-range missiles that
may threaten U.S. forces and territory in the future. Bush pledged cooperation
with Russia going forward on numerous international fronts. “Under the terms
of the ABM Treaty, the United States is prohibited from defending its homeland
against ballistic missile attack. We are also prohibited from cooperating in devel-
oping missile defenses against long-range threats with our friends and allies. Given
the emergence of these new threats to our national security and the imperative of
defending against them, the United States is today providing formal notification
of its withdrawal from the ABM Treaty. As provided in Article XV of that Treaty,
the effective date of withdrawal will be six months from today.”®* According to
news reports, Russian president Vladimir Putin was neither supportive of the U.S.
withdrawal nor alarmed by it, saying it did not impact Russia’s national security.®?

Within a few weeks of the announcement, Representative Dennis Kucinich and
thirty-one fellow House members (all Democrats, plus Independent Bernie Sand-
ers) filed suit against President Bush, while simultaneously filing bills and reso-
lutions against the unilateral withdrawal. For example, on June 6, 2002, Repre-
sentative Kucinich offered a resolution saying, “The President should respect the
Constitutional role of Congress and seek the approval of Congress for the with-
drawal of the United States of America from the Anti-Ballistic Missile Treaty.”®*
In reply, Judiciary Committee Chair Henry Hyde (R-IL) made a point of order
against the resolution, saying the substance of the treaties violated House rules
on member floor privileges (specifically rule IX, sec. 702, of the House manual)
because it was not appropriate. He cited the provisions of the treaty concerning
withdrawal and explained the House’s exclusion from the process: “As we all
know, the Constitution gives the House of Representatives no role in the approval
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of treaties. . . . The sponsor of this resolution argues that even though the House
of Representatives had no role in bringing the ABM treaty into force, we some-
how have an indispensable constitutional role in deciding whether to approve
the termination of the treaty. I could understand someone in the Senate making
such an argument about the prerogative of the Senate in such matters, but I am
mystified how anyone could read such a prerogative into the Constitution for the
House of Representatives.”®

Hyde added that the Goldwater case in 1979 proved that even the Senate would
have a difficult time making Kucinich’s argument. He said that he understood
Senator Goldwater’s opposition at the time, but “disagreeing with the substance
of the action is very different from claiming that the action itself was unconstitu-
tional. . . . I would urge the sponsor of this resolution to take that lesson to heart.”
Hyde said Kucinich should withdraw the resolution or risk embarrassing himself
and the House by accusing Bush of violating the Constitution. Kucinich responded
that the issue at hand was more symbolic than substantive: “This is not about the
ABM treaty. This is really about the role that this institution has in a democ-
racy. . . . How many injuries and usurpations must this Congress endure before
it fights back?”” After a lively debate including at least two other coplaintiffs in
the suit, Hyde proposed a motion to table the appeal of the point of order—it
passed 254—168 on a party-line vote.®® All thirty-two congressmen who were
plaintiffs voted against the motion to table Kucinich’s resolution.

Two other legislative actions on the treaty died without much attention. The
same month as the House debate (June 2002), Senator Russ Feingold (D-WI) in-
troduced a resolution that died in committee, saying it was the sense of the Sen-
ate that it was required to get approval from the chamber to terminate a treaty,
and the Senate would determine the manner of its approval process. Specifically,
the proposed resolution said the Senate did not approve of the ABM Treaty with-
drawal.® And on June 12, 2002, Representative Barbara Lee (D-CA), Kucinich,
and six others who were also coplaintiffs on the suit, filed a new bill in the House
to keep the United States within the obligations of the ABM Treaty. The bill died
in the House International Relations Committee.”®

While these legislative conflicts continued, in December 2002 a federal district
court dismissed the case as a political question, without reviewing the merits of
the lawsuit. The court relied heavily on Raines v. Byrd for standing and ripeness
grounds, and Goldwater v. Carter for political questions, even though only four
of the nine justices had emphasized PQD in their 1979 opinion.”! Federal judge
John D. Bates wrote the opinion. Judge Bates drew a tight parallel between this
case and the line-item veto litigation, saying, “Raines teaches that generalized in-
juries that affect all members of Congress in the same broad and undifferenti-
ated manner are not sufficiently ‘personal’ or ‘particularized,” but rather are
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institutional, and too widely dispersed to confer standing.””?> He also pointed to
the fact that the Kucinich and Feingold resolutions did not win the attention and
votes of either chamber. In effect, he was calling the member-litigants in each case
sore losers, a term that echoed the item veto case. “Like the congressmen in Raines,
Goldwater, and Campbell, plaintiffs here had extensive ‘self-help’ remedies avail-
able to pressure President Bush on terminating the ABM Treaty without Con-
gressional consent.””® Self-help included direct legislation on the ABM Treaty
(and preparing to override a veto) as well as using the budget and nomination
processes, and even impeachment threats, to get heard.

Judge Bates next argued that the chambers have not sanctioned the lawsuit
“implicitly or explicitly” on behalf of the House or both chambers. He cited United
States v. Ballin (1892), which said “the two houses of Congress are legislative bod-
ies representing larger constituencies. Power is not vested in any one individual,
but in the aggregate of the members who compose the body, and its action is not
the action of any separate number of members, but the action of the body as a
whole.” For this reason, he discouraged members from running “to federal court
any time they are on the losing end of some vote or issue . . . and risk substitut-
ing judicial considerations and assessments for legislative ones.””* Bates further
explained that even if Congress had standing, the courts would not touch the case
under the political question doctrine. While acknowledging there was no control-
ling opinion in Goldwater (again, six justices voted for dismissal on jurisdic-
tional grounds, but only four of them on PQD), he nonetheless found Justice
Rehnquist’s opinion “instructive and compelling” here because there was no tex-
tual basis to find a constitutional answer to the question and even private litiga-
tion on a separate treaty case under Reagan found the PQD relevant.”> Quoting
Justice Powell in Goldwater, Bates added that the ABM Treaty dispute was not
ripe and represented the interests of a small group of members.”® Bates also bor-
rowed from Powell on noting the “disrespect” shown to the elected branches
when federal courts intrude into these types of political disputes.””

After several Republican senators filed an amicus brief in the case defending
President Bush, Kucinich lodged opposition, noting the “turnaround” of two
amici. “Senators Strom Thurmond and Jesse Helms, were parties to Goldwater v.
Carter, in which they espoused Plaintiffs’ position in this case—the need for con-
gressional authorization for treaty termination. This facile turnaround casts
doubt on amici’s argument.””® This point shows how some members of Congress,
on both sides of the partisan aisle, viewed the treaty abrogation power through
partisan lenses while invoking broader constitutional questions. Members do not
challenge their own party’s president as readily. In February, 2019, President
Trump announced the US was pulling out of the Intermediate Range Nuclear
Forces Treaty, which was negotiated between President Reagan and President
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Mikhail Gorbachev in 1987. The treaty resulted in the mutual destruction of al-
most 2,700 nuclear missiles.”” Trump had already pulled out of the Iranian nuclear
agreement, which was negotiated by President Obama and not submitted to the
Senate, but in this instance Trump invoked agreement with the Obama adminis-
tration’s negative assessment of Russia’s compliance.®® Neither recent action is
likely to be challenged in Congress or federal court by Republicans, but Trump’s
announcement of the treaty withdrawal spurred at least one Democrat in both the
House and Senate to file protest bills within weeks of the President’s decision.®!

House of Representatives v. Burwell (2016)

In the hyperpartisan divided government that marked Obama’s second term as
president, the GOP majority in the House of Representatives formally authorized
an interbranch lawsuit through regular legislative processes on a party-line vote.
This action was designed to answer one of the judicial arguments posed in Raines
and subsequent cases, such as Kucinich v. Bush, about articulating a perceived
institutional injury via formal chamber action rather than individual members
purporting to speak for the whole body. The House lawsuit was one of many dif-
ferent legal methods utilized by Republicans to attack the Affordable Care Act
after its passage in 2010, which had survived a series of state and private plaintiff
legal tests culminating in 2012 in the Supreme Court.®?> The act also survived
over sixty repeal attempts in the Republican-controlled House after the major-
ity switched in the off-year election in November 2010.8

The House suit challenged a type of spending administered by then health and
human services secretary Sylvia Matthews Burwell and Secretary of the Treasury
Jack Lew. The court case highlighted two types of health insurance subsidies re-
lated to the law. Section 1401 enumerated “premium tax credit” administered by
the Internal Revenue Service to help households buy insurance under the law if
they met an income range. Section 1402, meanwhile, related to a “cost-sharing”
provision with insurance companies who offer health plans through the Afford-
able Care Act with reduced out-of-pocket costs to customers. The federal govern-
ment would offset these losses through reimbursements to the insurance compa-
nies. The House argued in the case that the first type of subsidy was funded by a
permanent appropriation but the second type required an annual appropriations
approval. The complaint said that “Congress has not, and never has, appropri-
ated any funds (whether through temporary appropriations or permanent ap-
propriations) to make any Section 1402 Offset Program payments to Insurers.”
Therefore, the main legal challenge was whether president violated Article I, Sec-
tion 9, Clause 7 of the Constitution: “No Money shall be drawn from the Trea-

sury, but in Consequence of Appropriations made by Law.”8
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After a protracted and inconclusive budget process spanning late 2014 and
early 2014, President Obama signed into law two continuing resolutions to keep
the government operating. Despite a funding proposal for cost-sharing by the
president’s budget plan, neither resolution ultimately included an appropriation
for section 1402.35 In protest that July, the House passed a resolution to autho-
rize the Speaker to file suit in federal court against an executive agency head ad-
ministering the health care act for “failure . . . to act in a manner consistent with
that official’s duties under the Constitution and laws of the United States with re-
spect to implementation of any provision of the Patient Protection and Afford-
able Care Act.” The bill passed along strict party lines, by a vote of 225-201.%
When the 113th Congress expired, the next Congress approved an updated reso-
lution replacing the new Congress as the plaintiff.3”

During that first round of legislative action to authorize the lawsuit, the House
Rules Committee issued a report that laid out an ironic position of pushing for
full Affordable Care Act enforcement. The broader point was, as we have seen
repeatedly, a selective pushback against opposition party presidents. “The Presi-
dent has failed on numerous occasions to fulfill his duty under Article I1, section 3
of the Constitution of the United States to faithfully execute the laws passed by
Congress. He has ignored certain statutes completely, selectively enforced others,
and bypassed the legislative process to create his own laws by executive fiat. These
unilateral actions have led to a shift in the balance of power in favor of the presi-
dency, challenging Congress’ ability to effectively represent the American people.”
In response to the criticism of such lawsuits generally that say Congress must use
its legislative processes to stop unauthorized executive actions already in pro-
gress, the report added that “the Founders never intended that Congress legislate
twice just to ensure its laws have meaning.® In the report’s dissenting views,
Democrats on the House Rules Committee argued that the exercise was a “a par-
tisan, one-House political gimmick. This Republican-led House, which refuses
to do its own job, is instead suing the President for doing his.”®

In the first round of the case, district judge Rosemary Collyer observed that
the two alleged violations had different legal origins and potential: “Distilled to
their essences, the Non-Appropriation Theory alleges that the Executive was un-
faithful to the Constitution, while the Employer-Mandate Theory alleges that the
Executive was unfaithful to a statute, the [Affordable Care Act].” Judge Collyer
found the House had standing to assert the first claim but not the second. “Prop-
erly understood, however, the Non-Appropriation Theory is not about the im-
plementation, interpretation, or execution of any federal statute. It is a complaint
that the Executive has drawn funds from the Treasury without a congressional
appropriation—not in violation of any statute, but in violation of Article I, § 9,
cl. 7 of the Constitution.” Collyer said the House had standing to sue because it
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“has suffered a concrete, particularized injury. . .. The Congress . . . is the only
body empowered by the Constitution to adopt laws directing monies to be spent
from the U.S. Treasury. . . . Yet this constitutional structure would collapse, and
the role of the House would be meaningless, if the Executive could circumvent
the appropriations process and spend funds however it pleases.”!

Judge Collyer went further to say that “prudential considerations do not coun-
sel avoidance of this dispute. . . . Despite its potential political ramifications, this
suit remains a plain dispute over a constitutional command, of which the Judi-
ciary has long been the ultimate interpreter.””? Her main point was that the exis-
tence of the House members as plaintiffs did not automatically trigger PQD con-
cerns, nor would (in the judge’s view) her decision suddenly “open floodgates,”
as it was limited to the unique facts under consideration. She added that “the rar-
ity of these circumstances itself militates against dismissing the case as non-
justiciable.”®® Yet Collyer acknowledged that there was no straight line between
Raines, other precedents, and the House suit.**

In the second round of the case, getting to the merits, Judge Collyer forged a
new path to think about the origins and significance of this type of congressional
action. After allowing the standing claim, the merits of the case centered on
whether Congress appropriated the billions spent on section 1402 reimburse-
ments to insurance companies, which were implemented by the executive
branch. On this question, Collyer’s decision was, again, in the House’s favor. “Pay-
ing out Section 1402 reimbursements without an appropriation thus violates the
Constitution. Congress authorized reduced cost sharing but did not appropriate
monies for it, in the FY 2014 budget or since. Congress is the only source for such
an appropriation, and no public money can be spent without one. The Secretar-
ies’ textual and contextual arguments fail. . . . The House’s injury depends on the
Constitution and not on the U.S. Code.”*

But Judge Collyer stayed the injunction pending appeal. The next year, Presi-
dent Trump and the House plaintiffs settled the case, although the Trump admin-
istration had already continued the Obama administration’s legal argument,
more for the institutional posture than a policy defense of any feature of the Af-
fordable Care Act. The result of the settlement was that Collyer’s rulings remain
in place, but the court’s order to the Trump administration to stop making the
payments was vacated.”® As noted by one law blogger, this settlement shows the
remaining institutional differences between the Congress and the executive
branch, even when both are held by the same party. Presidents act to defend their
prerogatives as presidents, regardless of party. Congress does not act consistently
and is much more likely to defend its constitutional place against an opposition
president. Congress’s cause was further deflated in the settlement, which said de-
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cisions by Collyer do not stand as precedent. Future congressional plaintiffs (of
either party) may not benefit from those rare victories.”

This question became relevant soon after the settlement regarding Trump’s
emergency declaration in February 2019. As noted in chapter 5, the House and
Senate disapproved of the President’s action that month, in a first since the Na-
tional Emergencies Act was passed in 1976. The president responded with a veto
of the disapproval.®® Although Congress did not have the two-thirds majority to
override, it is possible that this legislative process, along with the earlier appro-
priations conflicts that lead to Trump’s decision to fund the border wall through
the emergency measure, may “count” for private or public litigation as showing
clear and repeated legislative intent. As always, the first legal battle is over who is
“injured” by these actions to bring standing, which may disadvantage state-based
plaintiffs in the ongoing litigation filed by at least 17 states’ Democratic attorneys
general.?”? In April 2019, the Democratic leadership of the House of Representa-
tives also filed a lawsuit challenging Trump’s emergency declaration. Despite
the clear record of legislative intent, a half century of precedent created a for-
midable obstacle course for this avenue to resolve both longstanding imbal-
ances of institutional power and specific policy and partisan disagreements.

For most of the twentieth century, Democratic and Republican presidents were
enthusiastic defenders (and expanders) of their office’s constitutional authority,
while members and leaders in Congress routinely struggled to speak and act con-
sistently on institutional prerogatives. From the perspective of members, finger-
wagging after presidential “overreach” is much easier than getting their prefer-
ences organized through the challenging legislative processes in the House and
Senate. Neither party in Congress has shown sustained interest in holding their
own presidents to the constitutional fire. What is clear from this chapter, and the
previous ones, is that federal courts are hesitant to jump into separation of pow-
ers disputes unless members prove injuries at the narrow, member level or broad
chamber level. Federal courts use standing and other justiciability doctrines to
force private and public plaintiffs to demonstrate why courts are the appropriate
venue to correct a problem. The difference between private and public plaintiffs
in executive powers cases is that private plaintiffs do not have as many avenues
to express and resolve their grievances as members of Congress. Members have
had some success in getting court attention to their conflicts, but the out-
comes do not, and cannot, revamp the larger imbalances of power that drive
the legal strategy. Legal routes may only be easier than legislative processes in
the short term.



Conclusion

LAWFUL BUT AWFUL

After Democrats lost their House majority in the 2010 midterm election, Presi-
dent Barack Obama announced his intention to act unilaterally whenever possi-
ble, while still pressuring the newly divided Congress to pass his legislative pro-
gram. Obama said that he had an obligation to fulfill campaign promises and his
vision of the national interest. His communications director started a White House
blog in 2011 listing the administration’s economic and regulatory efforts, called
“We Can’t Wait.”! In 2014, after repeated Republican criticism of these and other
executive orders, proclamations, and memoranda spanning a variety of domes-
tic and foreign policies, Obama made headlines by responding to these partisan
attacks with an institutional shrug: “so sue me.”? As Chapter 6 discussed, House
Republicans did so and achieved rare success on standing and merits related to
the implementation of the Affordable Care Act.

Also in 2014, members of the House of Representatives considered the Ex-
ecutive Needs to Faithfully Observe and Respect Congressional Enactments
(ENFORCE) Act. This bill was designed to convey members’ standing more con-
sistently in future lawsuits against the executive branch. As noted throughout
the previous chapters, some federal judges over the past fifty years of member
lawsuits ruled favorably on these suits’ justiciability, but their rulings were
almost always overturned on appeal or expressed in dissenting opinions. The
bill was sponsored by Trey Gowdy (R-SC), a prominent critic of President Barack
Obama and his administration, and passed the House in a party-line vote.> Al-
though he stated the problem of interbranch imbalances clearly, debates over this
bill served to illuminate partisan inconsistency on pursuing congressional power.

140
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Gowdy was requesting more judicial intervention to stop executive branch over-
reach, but targeted President Obama specifically. “If a President does not faith-
fully execute the law, Mr. Chairman, what are our remedies? Do we just sit and
wait on another election? Do we use the power of the purse, the power of im-
peachment? Those are punishments; those are not remedies. The remedy is to do
exactly what Barack Obama said to do: to go to court, to go to the Supreme Court
and have the Supreme Court say once and for all. We don’t pass suggestions in
this body, Mr. Chairman, we don’t pass ideas; we pass laws, and we expect them
to be faithfully executed.”

Ranking member of the House Judiciary Committee, John Conyers (D-MI),
responded by dismissing the entire exercise as a gimmick. He said the executive
branch has the constitutional right, and even duty, to interpret the laws of Con-
gress and the Constitution through executive action, such as the Emancipation
Proclamation under President Abraham Lincoln and the desegregation of the
armed forces under Harry Truman. “The ENFORCE Act would essentially allow
Federal courts to second-guess decisions by the executive branch in a potentially
vast range of areas that are committed under the Constitution to the discretion
of the political branches like the conduct of foreign affairs.”® But Democrats have
also sued to stop Republican presidents on both foreign and domestic policy. In
2014, however, the ENFORCE Act was dead-on-arrival in the then-Democratic-
dominated Senate. President Obama issued a veto threat, but did not need to fol-
low through.®

During the debate, Gowdy also quoted extensively from Obama’s scathing crit-
icism of executive branch overreach when George W. Bush was in office. Gowdy
contrasted Senator Obama’s rhetoric with President Obama’s own embrace of ex-
pansive executive authority, at home and abroad. Other journalists and scholars
have noted this type of candidate turnaround in Obama and many others.” But
there are few punishments meted out by Congress for this institutional pattern
seen time and again, unless fueled by partisan opposition in Congress. It has be-
come part of our national political culture to expect presidents to expand the
institutional waistline of their office and hand the expanded presidential pants to
their successor, who will utilize and stretch them even farther, regardless of party.
Each modern president thus helps all future presidents make their institutional
arguments for, and legal defenses of, unilateralism, but Congress does not help
future Congresses with a similar consistency. In the decades after the bipartisan
rebuke of President Richard Nixon, members and leaders of Congress defend their
branch against executive encroachment with transparent sensitivity to the parti-
san landscape.

Can federal courts stop this systemic dysfunction in the separation of powers
by policing every allegedly egregious instance of presidential overreach and/or
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force members of the House and Senate to revive institutional ambition? This
book answers no, while also acknowledging the deep and broad existential crisis
that has led hundreds of members to seek relief outside of the chambers’ vast ar-
senal of existing constitutional weapons.

The twelve interviews conducted for this book explored the “awful” side of
congressional delegation of power and executive expansion, which are more than
theoretical constitutional arguments. The human consequences of executive
branch unilateralism can be tragic, with ripple effects that last decades. These
points were especially prominent among members and attorneys on specific for-
eign policies that have destabilized governments around the world and inflicted
lasting harm to innocent civilians and, some argue, long-term U.S. national se-
curity. Member-litigants and attorneys explained that they went to court because
they could not muster the supermajorities to stop presidents from doing what
Congress never authorized in the first place through simple majorities. They also
expressed deep frustration that otherwise “activist” judges became restrained on
separation of powers questions.

The “lawful” perspective of these conflicts is not necessarily a defense of these
policies, nor a muscular executive branch in general.® Rather, federal judges can-
not take on the presidency in sustained and meaningful ways without Congress’s
support for its own prerogatives and powers—regardless of which party is in
power and where. Congress seems to turn against the presidency—and to the fed-
eral courts—for short-term partisan policy objectives. The vast majority of plain-
tiffs in challenges to executive branch authority come from the opposition party
in Congress. The legal arguments are consistent on each side—presidents de-
fend themselves like their predecessors, and members echo previous litigants’
claims as well. But when the lineups are partisan, this route of action can be dis-
missed as political theater. Aside from the issues at stake in each lawsuit, together
these cases reflect deep inconsistencies within Congress about its role in forging
a vision of the national interest when political pressures do not align with con-
sistent institutional ambition.

In previous work, I examined patterns of ambivalence in congressional behav-
ior on core enumerated institutional powers spanning budgets, war, trade, and
base closures.” I found that members and leaders of Congress (in both parties)
sometimes eagerly delegated power to automatic processes and even opposition
party presidents, then expressed regret when policy outcomes did not go as
planned or potentially harmed their own states and districts. But when the next
opportunity to take back power came to Congress, the branches often renewed
and even expanded the delegation, or otherwise punted an opportunity to put
those previous regrets into new law. Federal courts cannot possibly direct the
House and Senate’s struggle to reconcile difficult political puzzles surrounding
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how, when, and why to use their powers on national public policies that will have
profound consequences for local, state, and regional interests. In fact, as the book
shows in each part, judicial decisions can exacerbate Congress’s difficulties.

An example of these complex layers came in the institutional and policy con-
flicts surrounding President Trump’s emergency declaration in 2019. Trump in-
voked the 1976 National Emergencies Act (NEA), which was designed at a time
of a resurgent Congress to end existing emergencies stretching back to Harry Tru-
man’s administration. It also created a process by which the House and Senate
could stop future declarations, if it wished, by simple majorities. The contours of
what constituted an emergency were not defined by the statute. But if the House
and Senate wanted to disapprove, for any reason, it could do so by a concurrent
resolution that required a simple majority vote in both chambers and would not
be presented to the President. On an unrelated issue in 1983, the Supreme Court’s
landmark INS v. Chadha declared all legislative vetoes unconstitutional. The
House and Senate amended the NEA in 1985 to say that Congress would now have
to pass a joint resolution to disapprove, which the President could veto.!® Although
Congress could have attempted to revisit the entire statute, the 1985 procedural
update came in a “Miscellaneous Provisions” title of an authorization bill that
funded the Department of State and other foreign relations projects.!!

As anticipated in 2019, Trump did veto the congressional disapproval of his
emergency declaration, and the House and Senate did not have the votes to over-
ride by two-thirds. With twenty-five Republicans across both chambers as excep-
tions, the entire episode was predictably partisan. The Republican members of
the House and Senate who went against their party’s President explained their ac-
tion on one or more of three types of arguments: partisan pragmatism (this
weapon will be used by Democratic presidents to get around Republican opposi-
tion in the future), textual constitutional prohibitions (Congress has appropria-
tions power, per Article I, sections 8 and 9), and a constituency representation
argument (the money Trump is trying to redirect will come from Department of
Defense projects that are vital to the economic interests in the districts). Put to-
gether, these arguments have the pretense of institutional ambition, but it is hard
to take this lesson from such a divisive partisan moment. Senator Lamar Alexan-
der (R-TN) invoked all three categories of argument in his floor statement be-
fore voting for the disapproval.'? Alexander is not seeking reelection in 2020. Of
the eleven other Republicans who voted against Trump, only one will face voters
in that year—Senator Susan Collins of Maine.!? Private litigation on the issue of
the emergency declaration is more likely to succeed than public litigation by states
or members of Congress. Private litigants can claim an injury related to economic
harm if eminent domain conflicts come from government seizure for new wall
construction.' Courts are far more inclined to accept and hear these types of cases
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than those claiming vaguer injuries related to shifting budget priorities or insti-
tutional policy preferences. As we saw in each part of the book, federal courts
have on occasion delivered institutional power back to Congress via private liti-
gation. But the refusal of the House and Senate to protect their own prerogatives
through regular legislative processes dilutes these victories or makes them hol-
low in the longer story of interbranch balance. As Justice Robert Jackson said in
his landmark concurrence in Youngstown Sheet & Tube v. Sawyer, “But I have no
illusion that any decision by this Court can keep power in the hands of Congress
if it is not wise and timely in meeting its problems. A crisis that challenges the
President equally, or perhaps primarily, challenges Congress. . . . We may say that
power to legislate for emergencies belongs in the hands of Congress, but only
Congress itself can prevent power from slipping through its fingers.”!>

Federal courts are still necessary to protect private citizens and groups, and
the courts can unwittingly still be caught up in partisan fights along the way. The
American Civil Liberties Union has filed 170 private plaintiff lawsuits since 2017
against the Trump administration,'® and partisan state attorneys general targeted
Obama and are targeting Trump, with some success.!” These kinds of lawsuits have
different origins and consequences than member suits, but together show the
breadth and depth of both parties’ methods of detouring around the Congress to
make, or unmake, public policy.

Constitutional questions should be part of everyday politics and policy in Con-
gress. Shunting these issues to the courts as legal disputes may backfire whether
or not judges decide cases on the merits. Each part of this book explains how even
nondecisions by courts turn into lasting precedent. When members tried to sue
on war powers and other types of executive unilateralism and were rebuffed on
justiciability, a flipped constitutional order was built and cemented inadvertently.
Members were told to come back to court to be heard on the merits only after
they had exhausted other remedies, which implied the controversial presidential
action at issue was constitutional until members of the House and Senate passed
two rounds of legislation—the second in the unlikely form of a veto override. On
various legislative processes, members asked federal courts to undo procedural
“reforms” that purposefully disadvantaged Congress. When the members “won”
directly in a member suit (Gramm-Rudman-Hollings) or indirectly through a
private suit (Line Item Veto Act), the chambers reacted by attempting to get
around the decision and re-delegate power in a new way.

Recent attention to congressional gridlock and partisan polarization is only
part of the story of what is wrong with the separation of powers in recent de-
cades.!® Scholars and the media should also explore the rhythms of constitu-
tional dysfunction that remain stubbornly consistent between the three branches
under different partisan and policy landscapes. Partisanship and electoral dynamics



LAWFUL BUT AWFUL 145

may always dominate daily headlines, but both parties bear some responsibility
for expanded presidential power, congressional ambivalence, and judicial dis-
comfort about getting involved. Member lawsuits are a diagnostic tool to expose
and dissect each of these points. Even if a court cure for these challenges is mis-
guided, member suits shed needed light on deep institutional pathologies.

Member suits can bring needed attention to the constitutional obstacle course
that Congress must clear to assert its enumerated Article I powers. But the unin-
tended outcomes of these cases also illuminate the many reasons to keep courts
out of certain intra- and interbranch conflicts. Federal judges may not welcome
new fronts of partisan and policy division. Formal actions by members of Con-
gress, in committees and on the floors, create a public record of accountability.
Many in the media took note about one week in March 2019, when President
Trump sustained three blows on the floors of the House and Senate. First, the
House and Senate passed a measure invoking the War Powers Resolution to re-
duce the U.S.’s support of a Saudi Arabian—led coalition to defeat the Houthi
rebels in Yemen, who are backed by Saudi and U.S. rival Iran.!® Second, the
House and Senate passed the emergency declaration disapproval bill, as men-
tioned. Third, the House passed 420-0 a nonbinding concurrent resolution to
release the special counsel report investigating the President.?® The President
could prevail in the end on all of these fronts, but members’ decisions and rea-
sons are now part of the institutional record, which may be more significant in
the long-run than a day in court.
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